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PART I—FINANCIAL INFORMATION

FTI Consulting, Inc. and Subsidiaries

Condensed Consolidated Balance Sheets
(in thousands, except per share data)

Item 1. Financial Statements
 

 September 30, December 31,
 2020 2019

(Unaudited)
Assets  

Current assets   
Cash and cash equivalents $ 304,658 $ 369,373 
Accounts receivable:

Billed receivables 603,832 540,584 
Unbilled receivables 482,586 418,288 
Allowance for doubtful accounts and unbilled services (323,658) (265,500)

Accounts receivable, net 762,760 693,372 
Current portion of notes receivable 34,089 35,106 
Prepaid expenses and other current assets 74,223 80,810 

Total current assets 1,175,730 1,178,661 
Property and equipment, net 95,544 93,672 
Operating lease assets 153,818 159,777 
Goodwill 1,223,764 1,202,767 
Other intangible assets, net 43,652 38,432 
Notes receivable, net 66,078 69,033 
Other assets 35,812 40,800 

Total assets $ 2,794,398 $ 2,783,142 
Liabilities and Stockholders' Equity

Current liabilities
Accounts payable, accrued expenses and other $ 164,493 $ 158,936 
Accrued compensation 397,147 416,903 
Billings in excess of services provided 46,621 36,698 

Total current liabilities 608,261 612,537 
Long-term debt, net 308,454 275,609 
Noncurrent operating lease liabilities 161,976 176,378 
Deferred income taxes 150,572 151,352 
Other liabilities 90,638 78,124 

Total liabilities 1,319,901 1,294,000 
Commitments and contingent liabilities (Note 11)
Stockholders' equity

Preferred stock, $0.01 par value; shares authorized — 5,000; none
  outstanding — — 
Common stock, $0.01 par value; shares authorized — 75,000;
shares issued and outstanding — 36,028 (2020) and 37,390 (2019) 360 374 

Additional paid-in capital 46,642 216,162 
Retained earnings 1,568,546 1,413,453 
Accumulated other comprehensive loss (141,051) (140,847)

Total stockholders' equity 1,474,497 1,489,142 
Total liabilities and stockholders' equity $ 2,794,398 $ 2,783,142 

 
See accompanying notes to condensed consolidated financial statements
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FTI Consulting, Inc. and Subsidiaries

Condensed Consolidated Statements of Comprehensive Income
(in thousands, except per share data)

(Unaudited)
 

 Three Months Ended September 30, Nine Months Ended September 30,
 2020 2019 2020 2019

Revenues $ 622,249 $ 593,106 $ 1,834,694 $ 1,750,499 
Operating expenses

Direct cost of revenues 417,179 380,892 1,232,437 1,116,224 
Selling, general and administrative expenses 122,102 127,951 375,989 371,042 
Special charges 7,103 — 7,103 — 
Amortization of other intangible assets 2,795 2,125 7,440 5,838 

 549,179 510,968 1,622,969 1,493,104 
Operating income 73,070 82,138 211,725 257,395 
Other income (expense)     

Interest income and other (3,340) 2,973 3,879 5,741 
Interest expense (5,151) (4,832) (15,169) (14,371)

 (8,491) (1,859) (11,290) (8,630)
Income before income tax provision 64,579 80,279 200,435 248,765 
Income tax provision 14,407 19,857 45,342 61,100 
Net income $ 50,172 $ 60,422 $ 155,093 $ 187,665 

Earnings per common share — basic $ 1.41 $ 1.65 $ 4.30 $ 5.09 

Earnings per common share — diluted $ 1.35 $ 1.59 $ 4.11 $ 4.92 
Other comprehensive income (loss), net of tax

Foreign currency translation adjustments, net of tax
         expense of $0 $ 21,330 $ (16,633) $ (204) $ (16,225)
Total other comprehensive income (loss), net of tax 21,330 (16,633) (204) (16,225)
Comprehensive income $ 71,502 $ 43,789 $ 154,889 $ 171,440 

 
See accompanying notes to condensed consolidated financial statements

4



FTI Consulting, Inc. and Subsidiaries

Condensed Consolidated Statements of Stockholders’ Equity
(in thousands)
(Unaudited)

 

 Common Stock
Additional

Paid-in
Capital

Retained
Earnings

Accumulated
Other

Comprehensive
Loss

 

 Shares Amount Total

Balance at December 31, 2019 37,390 $ 374 $ 216,162 $ 1,413,453 $ (140,847) $ 1,489,142 

Net income — $ — $ — $ 56,747 $ — $ 56,747 
Other comprehensive loss:

Cumulative translation adjustment — — — — (31,102) (31,102)
Issuance of common stock in 
connection with:

Exercise of options 34 1 1,206 — — 1,207 
           Restricted share grants, less net
             settled shares of 58 136 1 (6,768) — — (6,767)
           Stock units issued under incentive 
compensation plan — — 2,314 — — 2,314 

Purchase and retirement of common 
stock (450) (5) (50,306) — — (50,311)
Share-based compensation — — 7,454 — — 7,454 

Balance at March 31, 2020 37,110 $ 371 $ 170,062 $ 1,470,200 $ (171,949) $ 1,468,684 

Net income — $ — $ — $ 48,174 $ — $ 48,174 
Other comprehensive income:

Cumulative translation adjustment — — — — 9,568 9,568 
Issuance of common stock in 
connection with:

Exercise of options 33 — 1,191 — — 1,191 
           Restricted share grants, less net
             settled shares of 18 38 1 (2,155) — — (2,154)

Purchase and retirement of common 
stock (471) (5) (51,048) — — (51,053)
Share-based compensation — — 4,693 — — 4,693 

Balance at June 30, 2020 36,710 $ 367 $ 122,743 $ 1,518,374 $ (162,381) $ 1,479,103 

Net income — $ — $ — $ 50,172 $ — $ 50,172 
Other comprehensive income:

Cumulative translation adjustment — — — — 21,330 21,330 
Issuance of common stock in 
connection with:

Exercise of options 43 — 1,536 — — 1,536 
           Restricted share grants, less net
             settled shares of 2 24 — (207) — — (207)

Purchase and retirement of common 
stock (749) (7) (82,859) — — (82,866)
Share-based compensation — — 5,429 — — 5,429 

Balance at September 30, 2020 36,028 $ 360 $ 46,642 $ 1,568,546 $ (141,051) $ 1,474,497 
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 Common Stock
Additional

Paid-in
Capital

Retained
Earnings

Accumulated
Other

Comprehensive
Loss

 

 Shares Amount Total

Balance at December 31, 2018 38,147 $ 381 $ 299,534 $ 1,196,727 $ (147,817) $ 1,348,825 

Net income — $ — $ — $ 62,645 $ — $ 62,645 
Other comprehensive income:

Cumulative translation adjustment — — — — 5,223 5,223 
Issuance of common stock in
   connection with:

Exercise of options 55 1 2,211 — — 2,212 
 Restricted share grants, less net
     settled shares of 38 153 1 (2,740) — — (2,739)
Stock units issued under incentive
   compensation plan — — 1,346 — — 1,346 

Purchase and retirement of common stock (328) (3) (21,880) — — (21,883)
Share-based compensation — — 6,393 — — 6,393 

Balance at March 31, 2019 38,027 $ 380 $ 284,864 $ 1,259,372 $ (142,594) $ 1,402,022 

Net income — $ — $ — $ 64,598 $ — $ 64,598 
Other comprehensive loss:

Cumulative translation adjustment — — — — (4,815) (4,815)
Issuance of common stock in
connection with:

Exercise of options 87 1 3,075 — — 3,076 
Restricted share grants, less net settled shares of 17 78 1 (1,352) — — (1,351)

Purchase and retirement of common stock (580) (6) (48,326) — — (48,332)
Share-based compensation — — 3,814 — — 3,814 

Balance at June 30, 2019 37,612 $ 376 $ 242,075 $ 1,323,970 $ (147,409) $ 1,419,012 

Net income — $ — $ — $ 60,422 $ — $ 60,422 
Other comprehensive loss:

Cumulative translation adjustment — — — — (16,633) (16,633)
Issuance of common stock in 
connection with:

Exercise of options 94 1 3,568 — — 3,569 
 Restricted share grants, less net
     settled shares of 13 14 — (1,322) — — (1,322)

      Stock units issued under incentive
compensation plan — — 67 — — 67 
Purchase and retirement of common 
stock (91) (1) (7,733) — — (7,734)
Share-based compensation — — 3,853 — — 3,853 

Balance at September 30, 2019 37,629 $ 376 $ 240,508 $ 1,384,392 $ (164,042) $ 1,461,234 

See accompanying notes to condensed consolidated financial statements
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FTI Consulting, Inc. and Subsidiaries

Condensed Consolidated Statements of Cash Flows
(in thousands)
(Unaudited)

 

 Nine Months Ended September 30,
2020 2019

Operating activities
Net income $ 155,093 $ 187,665 
Adjustments to reconcile net income to net cash provided by operating
   activities:   

Depreciation and amortization 23,655 22,384 
Amortization and impairment of other intangible assets 7,440 5,838 
Acquisition-related contingent consideration 4,652 717 
Provision for doubtful accounts 15,608 13,552 
Share-based compensation 17,576 14,060 
Amortization of debt discount and issuance costs 9,028 8,666 
Deferred income taxes (1,658) 4,084 
Other 45 248 
Changes in operating assets and liabilities, net of effects from
   acquisitions:

Accounts receivable, billed and unbilled (86,491) (191,644)
Notes receivable 3,346 2,521 
Prepaid expenses and other assets 8,294 (5,817)
Accounts payable, accrued expenses and other 7,713 (7,332)
Income taxes (14,635) 26,693 
Accrued compensation (18,985) 5,156 
Billings in excess of services provided 10,296 (9,925)

Net cash provided by operating activities 140,977 76,866 
Investing activities   

Payments for acquisition of businesses, net of cash received (25,271) (18,791)
Purchases of property and equipment (25,663) (27,026)
Other 558 55 

Net cash used in investing activities (50,376) (45,762)
Financing activities   

Borrowings under revolving line of credit 149,500 45,000 
Repayments under revolving line of credit (124,500) (45,000)
Purchase and retirement of common stock (175,832) (77,949)
Net issuance of common stock under equity compensation plans (5,195) 3,176 
Payments for business acquisition liabilities (3,948) (2,282)
Deposits and other 4,561 535 

Net cash used in financing activities (155,414) (76,520)
Effect of exchange rate changes on cash and cash equivalents 98 (8,183)
Net decrease in cash and cash equivalents (64,715) (53,599)
Cash and cash equivalents, beginning of period 369,373 312,069 
Cash and cash equivalents, end of period $ 304,658 $ 258,470 
Supplemental cash flow disclosures

Cash paid for interest $ 7,115 $ 7,264 
Cash paid for income taxes, net of refunds $ 61,636 $ 29,885 

Non-cash investing and financing activities:
Issuance of stock units under incentive compensation plans $ 2,314 $ 1,413 
Purchase and retirement of common stock not yet paid $ 8,540 $ — 
Business acquisition liabilities not yet paid $ 3,460 $ 14,004 

 
See accompanying notes to condensed consolidated financial statements
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FTI Consulting, Inc. and Subsidiaries

Notes to Condensed Consolidated Financial Statements
(dollar and share amounts in tables in thousands, except per share data)

(Unaudited)
 
1. Basis of Presentation and Significant Accounting Policies

The unaudited condensed consolidated financial statements of FTI Consulting, Inc., including its consolidated subsidiaries (collectively, the “Company,” “we,” “our” or “FTI Consulting”),
presented herein, have been prepared in accordance with generally accepted accounting principles in the United States (“GAAP”) and under the rules and regulations of the Securities and Exchange
Commission (“SEC”) for interim financial information. Some of the information and footnote disclosures normally included in annual financial statements have been condensed or omitted pursuant
to those rules and regulations. Certain prior period amounts have been reclassified to conform to the current period presentation. In management’s opinion, the interim financial statements reflect all
adjustments that are necessary for a fair presentation of the results for the interim periods presented. All adjustments made were normal recurring accruals. Results of operations for the interim
periods presented herein are not necessarily indicative of results of operations for a full year. These financial statements should be read in conjunction with the consolidated financial statements and
the notes thereto contained in our Annual Report on Form 10-K for the year ended December 31, 2019 filed with the SEC.  

2. New Accounting Standards

 Recently Adopted Accounting Standards

In August 2018, the Financial Accounting Standards Board ("FASB") issued Accounting Standards Update ("ASU") 2018-15 ("ASU 2018-15"), Internal Use Software (Subtopic 350-40):
Customer's Accounting for Implementation Costs Incurred in a Cloud Computing Arrangement That is a Service Contract, which requires companies to capitalize implementation costs of a hosting
arrangement that is a service contract and expense those costs over the term of the hosting arrangement. On January 1, 2020, we prospectively adopted ASU 2018-15 for eligible costs incurred on or
after the adoption date. The adoption of this standard resulted in the recognition of additional internal use software costs, which are included in the “Property and equipment, net” financial statement
line item on the Condensed Consolidated Balance Sheets. The impact was not material on the Condensed Consolidated Balance Sheets as of September 30, 2020 or on the Condensed Consolidated
Statements of Comprehensive Income, Condensed Consolidated Statements of Stockholders’ Equity or Condensed Consolidated Statements of Cash Flows for the three and nine months ended
September 30, 2020.

Accounting Standards Not Yet Adopted

In December 2019, the FASB issued ASU 2019-12, Income Taxes (Topic 740): Simplifying the Accounting for Income Taxes, which is intended to reduce the complexity in accounting for
income taxes by removing certain exceptions to the general principles in Topic 740 and clarifying and amending existing guidance. The amendments in this ASU are effective for annual periods
beginning after December 15, 2021, and interim periods within fiscal years beginning after December 15, 2022, although early adoption is permitted. The Company is in the process of evaluating the
impact of this new guidance on its consolidated financial statements.

In August 2020, the FASB issued ASU 2020-06, Debt—Debt with Conversion and Other Options (Subtopic 470-20) and Derivatives and Hedging—Contracts in Entity’s Own Equity (Subtopic
815-40): Accounting for Convertible Instruments and Contracts in an Entity’s Own Equity, which simplifies accounting for convertible instruments by removing major separation models required
under current GAAP. The ASU also removes certain settlement conditions that are required for equity contracts to qualify for the derivative scope exception and simplifies the diluted earnings per
share calculation in certain areas. The amendments in this ASU are effective for annual and interim periods beginning after December 15, 2021, although early adoption is permitted. The Company is
in the process of evaluating the impact of this new guidance on its consolidated financial statements.

3. Earnings Per Common Share

Basic earnings per common share is calculated by dividing net income by the weighted average number of common shares outstanding during the period. Diluted earnings per common share
adjusts basic earnings per common share for the effects of potentially dilutive common shares. Potentially dilutive common shares include the dilutive effects of shares issuable under our equity
compensation plans, including stock options and restricted shares (restricted share awards, restricted stock units and performance stock units), each using the treasury stock method.
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Because we expect to settle the principal amount of the outstanding 2.0% convertible senior notes due 2023 ("2023 Convertible Notes") in cash, we use the treasury stock method for
calculating the potential dilutive effect of the conversion feature on earnings per common share, if applicable. The conversion feature had a dilutive impact on earnings per common share for the three
and nine months ended September 30, 2020 and 2019, as the average market price per share of our common stock for the period exceeded the conversion price of $101.38 per share. See Note 9,
"Debt" for additional information about the 2023 Convertible Notes.

 Three Months Ended September 30, Nine Months Ended September 30,
 2020 2019 2020 2019

Numerator — basic and diluted     
Net income $ 50,172 $ 60,422 $ 155,093 $ 187,665 

Denominator
Weighted average number of common shares outstanding — basic 35,639 36,617 36,073 36,851 
Effect of dilutive convertible notes 337 21 425 7 
Effect of dilutive stock options 402 471 436 454 
Effect of dilutive restricted shares 708 829 774 795 
Weighted average number of common shares outstanding — diluted 37,086 37,938 37,708 38,107 

Earnings per common share — basic $ 1.41 $ 1.65 $ 4.30 $ 5.09 

Earnings per common share — diluted $ 1.35 $ 1.59 $ 4.11 $ 4.92 

Antidilutive stock options and restricted shares 83 1 50 24 

4. Special Charges

During the three and nine months ended September 30, 2020, we recorded a special charge of $7.1 million, which consists of the following components:

• $4.7 million of lease abandonment and other relocation costs associated with the consolidation of office space in New York, New York. The lease abandonment costs include non-cash
charges of $4.4 million related to accelerated amortization on operating lease assets and accelerated depreciation on lease-related property and equipment; and

• $2.4 million of employee severance and other employee-related costs associated with performance-related actions in our Forensic and Litigation Consulting ("FLC") segment that
impacted 16 employees. All of these amounts will be paid in cash within the next twelve months.

There were no special charges recorded during the three and nine months ended September 30, 2019.

The following table details the special charge by segment:

 
Three Months Ended September

30, Nine Months Ended September 30,
 2020 2020

Corporate Finance & Restructuring $ 861 $ 861 
FLC 3,484 3,484 
Economic Consulting 35 35 
Technology 276 276 
Strategic Communications 2,074 2,074 

Segment special charge 6,730 6,730 
Unallocated Corporate 373 373 

Total $ 7,103 $ 7,103 
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5. Revenues

We generate the majority of our revenues by providing consulting services to our clients. Most of our consulting service contracts are based on one of the following types of arrangements:

• Time and expense arrangements require the client to pay us based on the number of hours worked at contractually agreed-upon rates. We recognize revenues for these arrangements based
on hours incurred and contracted rates utilizing a right-to-invoice practical expedient because we have a right to consideration for services completed to date.

• Fixed-fee arrangements require the client to pay a pre-established fee in exchange for a predetermined set of professional services. We recognize revenues earned to date by applying the
proportional performance method. Generally, these arrangements have one performance obligation.

• Performance-based or contingent arrangements represent forms of variable consideration. In these arrangements, our fees are based on the attainment of contractually defined objectives
with our client, such as completing a business transaction or assisting the client in achieving a specific business objective. We recognize revenues earned to date in an amount that is
probable not to reverse and by applying the proportional performance method when the criteria for over time revenue recognition are met.

Revenues are recognized when we satisfy a performance obligation by transferring services promised in a contract to a customer and in an amount that reflects the consideration that we expect
to receive in exchange for those services. Performance obligations in our contracts represent distinct or separate services that we provide to our customers.

Revenues recognized during the current period may include revenues from performance obligations satisfied or partially satisfied in previous periods. This primarily occurs when the estimated
transaction price has changed based on our current probability assessment over whether the agreed-upon outcome for our performance-based and contingent arrangements will be achieved. The
aggregate amount of revenues recognized related to a change in the transaction price in the current period, which related to performance obligations satisfied or partially satisfied in a prior period, was
$2.6 million and $15.1 million for the three and nine months ended September 30, 2020, respectively, and $7.0 million and $23.5 million for the three and nine months ended September 30, 2019,
respectively.

Unfulfilled performance obligations primarily consist of fees not yet recognized on certain fixed-fee arrangements and performance-based and contingent arrangements. As of September 30,
2020 and December 31, 2019, the aggregate amount of unfulfilled performance obligations was $3.1 million and $2.3 million, respectively. We expect to recognize the majority of the related
revenues over the next 24 months. We elected to utilize the optional exemption to exclude from this disclosure fixed-fee and performance-based and contingent arrangements with an original
expected duration of one year or less and to exclude our time and expense arrangements for which revenues are recognized using the right-to-invoice practical expedient.

Contract assets are defined as assets for which we have recorded revenue but are not yet entitled to receive our fees because certain events, such as completion of the measurement period or
client approval, must occur. The contract asset balance was immaterial as of September 30, 2020 and $1.3 million as of December 31, 2019.

Contract liabilities are defined as liabilities incurred when we have received consideration but have not yet performed the agreed-upon services. This may occur when clients pay fees before
work begins. The contract liability balance was $1.0 million as of September 30, 2020 and immaterial as of December 31, 2019.
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6. Accounts Receivable and Allowance for Doubtful Accounts

Timing of revenue recognition often differs from the timing of billing to our customers. Generally, we transfer goods or services to a customer before the customer pays consideration or
payment is due. If we have an unconditional right to invoice and receive payment for goods or services already provided, we record billed and unbilled receivables on our Condensed Consolidated
Balance Sheets. Our contract terms generally include a requirement of payment within 30 days when no contingencies exist. Payment terms and conditions vary depending on the jurisdiction, market
and type of service, and whether regulatory or other third-party approvals are required. At times, we may execute contracts in a form provided by customers that might include different payment
terms and contracts may be negotiated at the client’s request.

We record adjustments to the allowance for doubtful accounts and unbilled services as a reduction in revenues when there are changes in estimates of fee reductions, such as those fee
reductions imposed by bankruptcy courts and other regulatory institutions for both billed and unbilled accounts receivable. The allowance for doubtful accounts and unbilled services is also adjusted
after the related work has been billed to the client and we determine that all or a portion of the accounts receivable is not expected to be collected.

Adjustments to the allowance for doubtful accounts and unbilled services related to expected credit losses are recorded to selling, general and administrative ("SG&A") expenses on the
Condensed Consolidated Statements of Comprehensive Income as bad debt expense. Judgment is required to assess collectability and to adjust the allowance for doubtful accounts and unbilled
services to the current estimate of expected credit losses. Our judgments consider customer specific risks such as the counterparty’s creditworthiness and historical collection experience. Other factors
include but are not limited to current economic conditions and forward-looking estimates.

Our billed accounts receivables are written off when the potential for recovery is considered remote. The following table summarizes total bad debt expense and write-offs for the three and
nine months ended September 30, 2020:

 Three Months Ended September 30, Nine Months Ended September 30,
2020 2019 2020 2019

Bad debt expense $ 3,984 $ 7,292 $ 15,608 $ 13,552 
Write-offs 6,182 2,951 19,707 8,869 

7. Goodwill and Other Intangible Assets

Goodwill

The table below summarizes the changes in the carrying amount of goodwill by reportable segment:   

Corporate
Finance &

Restructuring FLC
Economic
Consulting Technology

Strategic
Communications Total

Balance at December 31, 2019       
Goodwill $ 478,842 $ 232,120 $ 268,677 $ 96,770 $ 320,497 $ 1,396,906 
Accumulated goodwill impairment — — — — (194,139) (194,139)

Goodwill, net at December 31, 2019 478,842 232,120 268,677 96,770 126,358 1,202,767 
Acquisitions 20,532 — — — — 20,532 
Foreign currency translation 
adjustment and other 2,300 (600) (7) (29) (1,199) 465 

Balance at September 30, 2020
Goodwill 501,674 231,520 268,670 96,741 319,298 1,417,903 
Accumulated goodwill impairment — — — — (194,139) (194,139)

Goodwill, net at September 30, 2020 $ 501,674 $ 231,520 $ 268,670 $ 96,741 $ 125,159 $ 1,223,764 
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During the three months ended September 30, 2020, we acquired a strategy consulting and investment banking business that was assigned to the Corporate Finance & Restructuring
("Corporate Finance") segment. We recorded $20.5 million in goodwill based on a preliminary purchase price allocation as a result of the acquisition. We have included the results of the acquired
business’s operations in the Corporate Finance segment since its acquisition date.

Other Intangible Assets

Other intangible assets were as follows:  

 September 30, 2020 December 31, 2019
Gross

Carrying
Amount

Accumulated
Amortization

Net
Carrying
Amount

Gross
Carrying
Amount

Accumulated
Amortization

Net
Carrying
Amount

Amortizing intangible assets       
Customer relationships $ 110,502 $ 82,343 $ 28,159 $ 99,613 $ 76,808 $ 22,805 
Trademarks 11,401 2,108 9,293 9,855 653 9,202 
Acquired software and other 3,537 2,437 1,100 3,386 2,061 1,325 

125,440 86,888 38,552 112,854 79,522 33,332 
Non-amortizing intangible assets

Trademarks 5,100 — 5,100 5,100 — 5,100 
Total $ 130,540 $ 86,888 $ 43,652 $ 117,954 $ 79,522 $ 38,432 

During the three months ended September 30, 2020, we acquired a strategy consulting and investment banking business, and its related intangible assets were assigned to the Corporate Finance
segment.

Other intangible assets with finite lives are amortized over their estimated useful lives. We recorded amortization expense of $2.8 million and $7.4 million for the three and nine months ended
September 30, 2020, respectively, and $2.1 million and $5.8 million for the three and nine months ended September 30, 2019, respectively.

We estimate our future amortization expense for our intangible assets with finite lives to be as follows: 

Year
As of

September 30, 2020 

2020 (remaining) $ 2,792 
2021 10,642 
2022 8,519 
2023 4,821 
2024 3,388 
Thereafter 8,390 
 $ 38,552 

Actual amortization expense to be reported in future periods could differ from these estimates because of new intangible asset acquisitions, impairments, changes in useful lives, or other
relevant factors or changes.

(1)

(1)

(1) 

(1)

(1)
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8. Financial Instruments

The following table presents the carrying amounts and estimated fair values of our financial instruments by hierarchy level as of September 30, 2020 and December 31, 2019:

September 30, 2020
Hierarchy Level

(Fair Value)
Carrying
Amount Level 1 Level 2 Level 3

Liabilities
Acquisition-related contingent consideration, including
   current portion $ 18,545 $ — $ — $ 18,545 
2023 Convertible Notes 283,454 — 394,079 — 

Total $ 301,999 $ — $ 394,079 $ 18,545 

December 31, 2019
Hierarchy Level

(Fair Value)
Carrying
Amount Level 1 Level 2 Level 3

Liabilities    
Acquisition-related contingent consideration, including
   current portion $ 14,826 $ — $ — $ 14,826 
2023 Convertible Notes 275,609 — 398,016 — 

Total $ 290,435 $ — $ 398,016 $ 14,826 

The short-term portion is included in “Accounts payable, accrued expenses and other” and the long-term portion is included in “Other liabilities” on the Condensed Consolidated Balance
Sheets.  

During the three months ended September 30, 2020, we acquired a strategy consulting and investment banking business that was assigned to the Corporate Finance segment and recorded an
acquisition-related contingent consideration liability.

The carrying values include unamortized deferred debt issue costs and debt discount.

The fair values of financial instruments not included in the tables above are estimated to be equivalent to their carrying values as of September 30, 2020 and December 31, 2019.

We estimate the fair value of our 2023 Convertible Notes based on their last actively traded prices. The fair value of our 2023 Convertible Notes is classified within Level 2 of the fair value
hierarchy because it is traded in less active markets.

We estimate the fair value of acquisition-related contingent consideration using either a probability-weighted discounted cash flow model or a Monte Carlo simulation. These fair value
estimates represent Level 3 measurements as they are based on significant inputs not observed in the market and reflect our own assumptions. We have multiple valuation models that use different
inputs and assumptions based on the timing of the acquisitions. As a result, the significant unobservable inputs used in these models vary. The acquisition-related contingent consideration subject to
the probability-weighted discounted cash flow model was valued using significant unobservable inputs including a discount rate of 13.5% and future cash flows. The acquisition-related contingent
consideration liabilities subject to the Monte Carlo simulation were valued using significant unobservable inputs including volatility rates between 31.5% and 35.0% and discount rates between
14.0% and 13.0%, which reflect the weighted average of our cost of debt and adjusted cost of equity of the acquired companies, and future cash flows. Significant increases (or decreases) in these
unobservable inputs in isolation would result in significantly lower (or higher) fair values. We reassess the fair value of our acquisition-related contingent consideration at each reporting period based
on additional information as it becomes available.

(1)(2)

(3)

(1)

(3)

(1)

(2)

(3)
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The change in our liability for acquisition-related contingent consideration for our Level 3 financial instruments is as follows:

Liability for Acquisition-Related Contingent
Consideration

Balance at December 31, 2019 $ 14,826 
Accretion expense 506 
Foreign currency translation adjustment (148)

Balance at March 31, 2020 $ 15,184 
Accretion expense 614 
Payments (4,692)
Foreign currency translation adjustment 88 

Balance at June 30, 2020 $ 11,194 
Additions 3,460 
Accretion expense 3,532 
Foreign currency translation adjustment 359 

Balance at September 30, 2020 $ 18,545 

Liability for Acquisition-Related Contingent
Consideration

Balance at December 31, 2018 $ 3,698 
Accretion expense 93 

Balance at March 31, 2019 $ 3,791 
Accretion expense 93 
Payments (1,000)

Balance at June 30, 2019 $ 2,884 
Additions 14,004 
Accretion expense 531 
Foreign currency translation adjustment (333)

Balance at September 30, 2019 $ 17,086 

Accretion expense is included in "Selling, general and administrative expenses" on the Condensed Consolidated Statements of Comprehensive Income.

Foreign currency translation adjustments are included in "Other comprehensive income (loss), net of tax" on the Condensed Consolidated Statements of Comprehensive Income.

During the three months ended September 30, 2020 and 2019, we acquired businesses that were assigned to the Corporate Finance segment.

(1)

(2)

(1)

(2)

(3)

(1)

(2)

(1)

(1)

(3)

(1)

(2)

(1)

(2)

(3)
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9. Debt

The table below summarizes the components of the Company’s debt: 

September 30, 2020 December 31, 2019

2023 Convertible Notes $ 316,250 $ 316,250 
Credit Facility 25,000 — 

Total debt 341,250 316,250 
Less: deferred debt discount (28,626) (35,393)
Less: deferred debt issue costs (4,170) (5,248)

Long-term debt, net $ 308,454 $ 275,609 
Additional paid-in capital $ 35,306 $ 35,306 
Discount attribution to equity (1,175) (1,175)

Equity component, net $ 34,131 $ 34,131 

There were no current portions of long-term debt as of September 30, 2020 and December 31, 2019.

2023 Convertible Notes

On August 20, 2018, we issued the 2023 Convertible Notes in an aggregate principal amount of $316.3 million. The 2023 Convertible Notes bear interest at a fixed rate of 2.0% per year,
payable semiannually in arrears on February 15th and August 15th of each year and will mature on August 15, 2023, unless earlier converted or repurchased. The 2023 Convertible Notes are senior
unsecured obligations of the Company.

The 2023 Convertible Notes are convertible at maturity at a conversion rate of 9.8643 shares of our common stock per $1,000 principal amount of the 2023 Convertible Notes (equivalent to a
conversion price of approximately $101.38 per share of common stock). Subject to the conditions set forth in the indenture governing the 2023 Convertible Notes, holders may convert their 2023
Convertible Notes at any time prior to the close of business on the business day immediately preceding May 15, 2023. The circumstances required to allow the holders to convert their 2023
Convertible Notes prior to maturity were not met as of September 30, 2020.

The excess of the principal amount of the liability over its carrying amount ("debt discount") is amortized to interest expense over the term of the 2023 Convertible Notes using the effective
interest rate method.

We incurred debt issue costs and allocated the total amount to the liability and equity components of the 2023 Convertible Notes based on their relative values. The debt issue costs attributable
to the liability component are amortized to interest expense over the term of the 2023 Convertible Notes using the effective interest rate method. Issuance costs attributable to the equity component
were netted with the equity component in stockholders' equity.

The table below summarizes the amount of interest cost recognized by us for both the contractual interest expense and amortization of the debt discount for the 2023 Convertible Notes:

 Three Months Ended September 30, Nine Months Ended September 30,
 2020 2019 2020 2019

Contractual interest expense $ 1,581 $ 1,581 $ 4,744 $ 4,743 
Amortization of debt discount 2,286 2,166 6,766 6,411 

Total $ 3,867 $ 3,747 $ 11,510 $ 11,154 

The effective interest rate of the liability component is 5.45%.

Credit Facility

On June 26, 2015, we entered into a credit agreement (the "Original Credit Agreement"), which provides for a $550.0 million senior secured bank revolving credit facility (the “Credit
Facility”) maturing on June 26, 2020. In November 2018, we amended and restated the Original Credit Agreement, to, among other things, extend the maturity of the revolving loans under

(1)

(1)

(1)

(1)

15



the Credit Facility to November 30, 2023 and incurred an additional $1.7 million of debt issuance costs (the Original Credit Agreement as amended and restated, the “Credit Agreement”).

The Company classified the borrowings under the Company’s Credit Facility as long-term debt in the accompanying Condensed Consolidated Balance Sheets, as amounts due under the Credit
Facility are not contractually required or expected to be liquidated for more than one year from the applicable balance sheet date. Additionally, $1.1 million of the borrowing limit under the Credit
Facility was utilized (and, therefore, unavailable) as of September 30, 2020 for letters of credit.

There were $0.8 million and $2.0 million of unamortized debt issue costs related to the Credit Facility as of September 30, 2020 and December 31, 2019, respectively. These amounts were
included in “Other assets” on our Condensed Consolidated Balance Sheets.

10. Leases

We lease office space and equipment under non-cancelable operating leases. We recognize operating lease expense on a straight-line basis over the lease term, which may include renewal or
termination options that are reasonably certain of exercise. Leases with an initial term of 12 months or less are not recorded on the balance sheet and are expensed on a straight-line basis. Most leases
include one or more options to renew, with renewal terms that can extend the lease term from six months to seven years. The exercise of lease renewal options is at our sole discretion. Certain of our
lease agreements include rental payments that are adjusted periodically for inflation. Our lease agreements do not contain any material residual value guarantees or material restrictive covenants.

The table below summarizes the carrying amount of our operating lease assets and liabilities:

Leases Classification
As of 

September 30, 2020
As of 

December 31, 2019

Assets
  Operating lease assets Operating lease assets $ 153,818 $ 159,777 

Total lease assets $ 153,818 $ 159,777 
Liabilities
Current

  Operating lease liabilities Accounts payable, accrued expenses and other $ 41,875 $ 35,727 
Noncurrent

  Operating lease liabilities Noncurrent operating lease liabilities 161,976 176,378 
Total lease liabilities $ 203,851 $ 212,105 

The table below summarizes total lease costs:

Three Months Ended September 30, Nine Months Ended September 30,
Lease Cost 2020 2019 2020 2019

Operating lease costs $ 15,769 $ 11,332 $ 39,368 $ 33,241 
Short-term lease costs 768 926 1,778 2,355 
Variable lease costs 3,730 3,030 9,563 8,728 
Sublease income (1,048) (1,259) (3,178) (3,702)
Total lease cost, net $ 19,219 $ 14,029 $ 47,531 $ 40,622 

We sublease certain of our leased office spaces to third parties. Our sublease portfolio consists of leases of office space that we have vacated before the lease term expiration. Operating lease
expense on vacated office space is reduced by sublease rental income, which is recorded to SG&A expenses on the Condensed Consolidated Statements of Comprehensive Income. Our sublease
arrangements do not contain renewal options or restrictive covenants. We estimate future sublease rental income to be $1.2 million for the remainder of 2020, $4.6 million in 2021, $0.8 million in
2022, $0.6 million in 2023, $0.6 million in 2024 and $0.3 million in years beyond 2024.
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The maturity analysis below summarizes the remaining future undiscounted cash flows for our operating leases and includes a reconciliation to operating lease liabilities reported on the
Condensed Consolidated Balance Sheet:

 
As of 

September 30, 2020

2020 (remaining) $ 4,428 
2021 57,940 
2022 37,736 
2023 31,546 
2024 27,760 
Thereafter 84,838 
   Total future lease payments 244,248 
   Less: imputed interest (40,397)
Total $ 203,851 

The table below includes cash paid for our operating lease liabilities, other non-cash information, our weighted average remaining lease term and weighted average discount rate:

Nine Months Ended September 30,
 2020 2019

Cash paid for amounts included in the measurement of operating lease liabilities $ 41,078 $ 33,031

Operating lease assets obtained in exchange for lease liabilities $ 23,653 $ 21,880

Weighted average remaining lease term (years)
   Operating leases 6.8 6.5

Weighted average discount rate
   Operating leases 5.5 % 5.6 %

On October 26, 2020, the Company entered into a material lease agreement, amending and restating the lease agreement entered into as of August 19, 2020 (the "Lease") for its new principal
office space in New York, New York. The Company expects to accept possession of the premises on or about April 1, 2021, subject to the satisfaction of certain conditions, and shall continue for an
initial fixed term of 15 years, subject to two renewal options of five years each. Fixed rental payments under the Lease are scheduled to commence in April 2022, payable in monthly installments and
will aggregate approximately $145 million, excluding lease-related incentives over the term of the Lease. The Lease is not included in operating lease assets and operating lease liabilities on the
Condensed Consolidated Balance Sheets as of September 30, 2020 as the Company does not yet have the right to use the premises.

11. Commitments and Contingencies

The Company entered into a material lease agreement for its new principal office space in New York, New York during the three months ended September 30, 2020. See Note 10, "Leases" for
additional information about the terms of the Lease.

We are subject to legal actions arising in the ordinary course of business. In management’s opinion, we believe we have adequate legal defenses and/or insurance coverage with respect to the
eventuality of such actions. We do not believe any settlement or judgment relating to any pending legal action would materially affect our financial position or results of operations.

12. Share-Based Compensation

During the nine months ended September 30, 2020, we granted 158,996 restricted share awards, 50,817 restricted stock units and 108,718 performance stock units under the FTI Consulting,
Inc. 2017 Omnibus Incentive Compensation Plan, our employee equity compensation plan. Our performance stock units are presented at the maximum potential payout percentage of 150% of target
shares granted. These awards are recorded as equity on the Condensed Consolidated Balance Sheets. During the
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nine months ended September 30, 2020, 6,805 shares of restricted stock and no stock options were forfeited prior to the completion of the applicable vesting requirements.

Total share-based compensation expense, net of forfeitures, for the three and nine months ended September 30, 2020 and 2019 is detailed in the following table:   

 Three Months Ended September 30, Nine Months Ended September 30,
Income Statement Classification 2020 2019 2020 2019

Direct cost of revenues $ 2,404 $ 2,327 $ 10,268 $ 10,129 
Selling, general and administrative expenses 2,837 3,478 8,773 8,608 

Total share-based compensation expense $ 5,241 $ 5,805 $ 19,041 $ 18,737 

13. Stockholders’ Equity

On June 2, 2016, our Board of Directors authorized a stock repurchase program of up to $100.0 million (the “Repurchase Program”). On each of May 18, 2017, December 1, 2017, February
21, 2019 and February 20, 2020, our Board of Directors authorized an additional $100.0 million, respectively. On July 28, 2020, our Board of Directors authorized an additional $200.0 million,
increasing the Repurchase Program to an aggregate authorization of $700.0 million. No time limit has been established for the completion of the Repurchase Program, and the Repurchase Program
may be suspended, discontinued or replaced by the Board of Directors at any time without prior notice. As of September 30, 2020, we have $182.4 million available under the Repurchase Program to
repurchase additional shares.

The following table details our stock repurchases under the Repurchase Program: 

 Three Months Ended September 30, Nine Months Ended September 30,
 2020 2019 2020 2019

Shares of common stock repurchased and retired 749 91 1,670 999 
Average price paid per share $ 110.57 $ 85.11 $ 110.27 $ 78.04 
Total cost $ 82,852 $ 7,732 $ 184,196 $ 77,929 

Common stock outstanding was 36.0 million shares and 37.4 million shares as of September 30, 2020 and December 31, 2019, respectively. Common stock outstanding includes unvested
restricted stock awards, which are considered issued and outstanding under the terms of the restricted stock award agreements.

14. Segment Reporting

We manage our business in five reportable segments: Corporate Finance, FLC, Economic Consulting, Technology and Strategic Communications.

Our Corporate Finance segment focuses on the strategic, operational, financial, transactional and capital needs of our clients around the world and delivers a wide range of service offerings
related to restructuring, business transformation and transactions. Our restructuring practice includes corporate restructuring, including bankruptcy and interim management services. Our business
transformation and transactions practices include financial, operational and performance improvement services, as well as due diligence, financing advisory, mergers and acquisitions ("M&A")
advisory, M&A integration, carveout support and valuations.

Our FLC segment provides law firms, companies, government clients and other interested parties with multidisciplinary and independent services related to risk advisory, investigations and
disputes. We have expertise in anti-corruption/anti-money laundering investigations and compliance, cybersecurity, data analytics, export controls and sanctions, and monitorship. We offer
specialized industry expertise in the areas of insurance, construction, healthcare, environmental and trial services.    

Our Economic Consulting segment provides law firms, companies, government entities and other interested parties with analysis of complex economic issues for use in legal, regulatory and
international arbitration proceedings, strategic decision making and public policy debates in the United States and around the world.

Our Technology segment provides companies and law firms with a comprehensive and global portfolio of consulting and services for information governance, privacy and security, electronic
discovery and insight analytics. Our consulting expertise enables clients to more confidently govern, secure, find, analyze and rapidly understand their data in the context of compliance and risk.
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Our Strategic Communications segment designs and executes communications strategies for CEOs, management teams and boards of directors that help them seize opportunities, manage
financial, regulatory and reputational challenges, navigate market disruptions, articulate their corporate brand, stake a competitive position and preserve their freedom to operate.

We evaluate the performance of our operating segments based on Adjusted Segment EBITDA, a GAAP financial measure. We define Adjusted Segment EBITDA as a segment’s share of
consolidated operating income before depreciation, amortization of intangible assets, remeasurement of acquisition-related contingent consideration, special charges and goodwill impairment charges.
We define Total Adjusted Segment EBITDA, a non-GAAP financial measure, as the total of Adjusted Segment EBITDA for all segments, which excludes unallocated corporate expenses. We use
Adjusted Segment EBITDA to internally evaluate the financial performance of our segments because we believe it reflects current core operating performance and provides an indicator of the
segment’s ability to generate cash.

The table below presents revenues and Adjusted Segment EBITDA for our reportable segments:

 Three Months Ended September 30, Nine Months Ended September 30,
 2020 2019 2020 2019

Revenues     
Corporate Finance $ 236,615 $ 191,698 $ 690,375 $ 542,667 
FLC 119,104 142,651 373,082 427,518 
Economic Consulting 154,978 141,715 438,609 439,488 
Technology 58,585 57,083 164,392 164,051 
Strategic Communications 52,967 59,959 168,236 176,775 

Total revenues $ 622,249 $ 593,106 $ 1,834,694 $ 1,750,499 
Adjusted Segment EBITDA     

Corporate Finance $ 56,215 $ 48,084 $ 181,425 $ 135,937 
FLC 13,591 27,008 25,752 87,066 
Economic Consulting 25,720 19,413 60,124 66,766 
Technology 11,939 12,286 32,858 37,884 
Strategic Communications 8,427 12,644 27,237 34,667 

Total Adjusted Segment EBITDA $ 115,892 $ 119,435 $ 327,396 $ 362,320 

The table below reconciles net income to Total Adjusted Segment EBITDA:

 Three Months Ended September 30, Nine Months Ended September 30,
 2020 2019 2020 2019

Net income $ 50,172 $ 60,422 $ 155,093 $ 187,665 
Add back:   

Income tax provision 14,407 19,857 45,342 61,100 
Interest income and other 3,340 (2,973) (3,879) (5,741)
Interest expense 5,151 4,832 15,169 14,371 
Unallocated corporate expenses 26,061 27,783 79,928 78,778 
Segment depreciation expense 7,236 7,389 21,573 20,309 
Amortization of intangible assets 2,795 2,125 7,440 5,838 
Segment special charges 6,730 — 6,730 — 

Total Adjusted Segment EBITDA $ 115,892 $ 119,435 $ 327,396 $ 362,320 

Includes $0.4 million of special charges.

 (1)

(1) 
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Item 2. Management's Discussion and Analysis of Financial Condition and Results of Operations

The following is a discussion and analysis of our consolidated financial condition, results of operations and liquidity and capital resources for the three and nine months ended September 30,
2020 and 2019 and significant factors that could affect our prospective financial condition and results of operations. This discussion should be read in conjunction with the accompanying unaudited
condensed consolidated financial statements and related notes and with our Annual Report on Form 10-K for the year ended December 31, 2019 filed with the United States ("U.S.") Securities and
Exchange Commission (“SEC”). In addition to historical information, the following discussion includes forward-looking statements based on current expectations that involve risks, uncertainties and
assumptions, such as our plans, objectives, expectations and intentions. Although we believe that the expectations reflected in the forward-looking statements contained herein are reasonable, these
expectations or any of the forward-looking statements could prove to be incorrect, and actual results could differ materially from those projected or assumed in the forward-looking statements.  

BUSINESS OVERVIEW

FTI Consulting, Inc. ("FTI Consulting," "we," "us" or the "Company") is a global business advisory firm dedicated to helping organizations manage change, mitigate risk and resolve disputes:
financial, legal, operational, political and regulatory, reputational and transactional. Individually, each of our practices is staffed with experts recognized for the depth of their knowledge and a track
record of making an impact. Collectively, FTI Consulting offers a comprehensive suite of services designed to assist clients across the business cycle, from proactive risk management to rapid
response to unexpected events and dynamic environments.  

We report financial results for the following five reportable segments:

Our Corporate Finance & Restructuring (“Corporate Finance”) segment focuses on the strategic, operational, financial, transactional and capital needs of our clients around the world and
delivers a wide range of service offerings related to restructuring, business transformation and transactions. Our restructuring practice includes corporate restructuring, including bankruptcy and
interim management services. Our business transformation and transactions practices include financial, operational and performance improvement services, as well as due diligence, financing
advisory, mergers and acquisitions ("M&A") advisory, M&A integration, carveout support and valuations.

Our Forensic and Litigation Consulting (“FLC”) segment provides law firms, companies, government clients and other interested parties with multidisciplinary and independent services
related to risk advisory, investigations and disputes. We have expertise in anti-corruption/anti-money laundering investigations and compliance, cybersecurity, data analytics, export controls and
sanctions, and monitorship. We offer specialized industry expertise in the areas of insurance, construction, healthcare, environmental and trial services.

Our Economic Consulting segment provides law firms, companies, government entities and other interested parties with analysis of complex economic issues for use in legal, regulatory and
international arbitration proceedings, strategic decision making and public policy debates in the U.S. and around the world.

Our Technology segment provides companies and law firms with a comprehensive and global portfolio of consulting and services for information governance, privacy and security, electronic
discovery ("e-discovery") and insight analytics. Our consulting expertise enables clients to more confidently govern, secure, find, analyze and rapidly understand their data in the context of
compliance and risk.

Our Strategic Communications segment designs and executes communications strategies for CEOs, management teams and boards of directors that help them seize opportunities, manage
financial, regulatory and reputational challenges, navigate market disruptions, articulate their corporate brand, stake a competitive position and preserve their freedom to operate.

We derive substantially all of our revenues from providing professional services to both U.S. and global clients. Most of our services are rendered under time and expense arrangements that
obligate the client to pay us a fee for the hours that we incur at agreed-upon rates. Under this arrangement, we typically bill our clients for reimbursable expenses, which may include the cost of
producing our work product and other direct expenses that we incur on behalf of the client, such as travel costs. We also render services for which certain clients may be required to pay us a fixed-fee
or recurring retainer. These arrangements are generally cancelable at any time. Some of our engagements contain performance-based arrangements in which we earn a contingent or success fee when
and if certain predefined outcomes occur. This type of success fee may supplement a time and expense or fixed-fee arrangement. Success fee revenues may cause variations in our revenues and
operating results due to the timing of when achieving the performance-based criteria becomes probable. Seasonal factors, such as the timing of our employees’ and clients’ vacations and holidays,
may impact the timing of our revenues across our segments.
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In our Technology segment, certain clients are billed based on the amount of data storage used or the volume of information processed. Unit-based revenues are defined as revenues billed on a
per item, per page or some other unit-based method and include revenues from data processing and hosting. Unit-based revenues include revenues associated with the software products that are made
available to customers via a web browser (“on-demand”). On-demand revenues are charged on a unit or monthly basis and include, but are not limited to, processing and review related functions.

Our financial results are primarily driven by:

• the number, size and type of engagements we secure;

• the rate per hour or fixed charges we charge our clients for services;

• the utilization rates of the revenue-generating professionals we employ;

• the timing of revenue recognition related to revenues subject to certain performance-based contingencies;

• the number of revenue-generating professionals;

• the types of assignments we are working on at different times;

• the length of the billing and collection cycles; and

• the geographic locations of our clients or locations in which services are rendered.

We define acquisition growth as revenues of acquired companies in the first 12 months following the effective date of an acquisition. Our definition of organic growth is the change in
revenues, excluding the impact of all such acquisitions.

When significant, we identify the estimated impact of foreign currency (“FX”) driven by our businesses with functional currencies other than the U.S. dollar (“USD”). The estimated impact of
FX on the period-to-period performance results is calculated as the difference between the prior period results multiplied by the average FX exchange rates to USD in the current period and the prior
period results, multiplied by the average FX exchange rates to USD in the prior period.

Non-GAAP Financial Measures

In the accompanying analysis of financial information, we sometimes use information derived from consolidated and segment financial information that may not be presented in our financial
statements or prepared in accordance with generally accepted accounting principles in the U.S. ("GAAP"). Certain of these financial measures are considered not in conformity with GAAP ("non-
GAAP financial measures”) under the SEC rules. Specifically, we have referred to the following non-GAAP financial measures:

• Total Segment Operating Income

• Adjusted EBITDA

• Total Adjusted Segment EBITDA

• Adjusted EBITDA Margin

• Adjusted Net Income

• Adjusted Earnings per Diluted Share

• Free Cash Flow

We have included the definitions of Segment Operating Income and Adjusted Segment EBITDA, which are GAAP financial measures, below in order to more fully define the components of
certain non-GAAP financial measures in the accompanying analysis of financial information. As described in Note 14, “Segment Reporting” in Part I, Item 1, of this Quarterly Report on Form 10-Q,
we evaluate the performance of our operating segments based on Adjusted Segment EBITDA, and Segment Operating Income is a component of the definition of Adjusted Segment EBITDA.

We define Segment Operating Income as a segment’s share of consolidated operating income. We define Total Segment Operating Income, which is a non-GAAP financial measure, as the total
of Segment Operating Income for all segments, which excludes unallocated corporate expenses. We use Segment Operating Income for the purpose of calculating Adjusted Segment EBITDA. We
define Adjusted Segment EBITDA as a segment’s share of consolidated operating income before depreciation,
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amortization of intangible assets, remeasurement of acquisition-related contingent consideration, special charges and goodwill impairment charges. We use Adjusted Segment EBITDA as a basis to
internally evaluate the financial performance of our segments because we believe it reflects current core operating performance and provides an indicator of the segment’s ability to generate cash. We
define Adjusted EBITDA Margin, which is a non-GAAP financial measure, as Adjusted EBITDA as a percentage of total revenues.

We define Total Adjusted Segment EBITDA, which is a non-GAAP financial measure, as the total of Adjusted Segment EBITDA for all segments, which excludes unallocated corporate
expenses. We define Adjusted EBITDA, which is a non-GAAP financial measure, as consolidated net income before income tax provision, other non-operating income (expense), depreciation,
amortization of intangible assets, remeasurement of acquisition-related contingent consideration, special charges, goodwill impairment charges, gain or loss on sale of a business and losses on early
extinguishment of debt. We believe that these non-GAAP financial measures, when considered together with our GAAP financial results and GAAP financial measures, provide management and
investors with a more complete understanding of our operating results, including underlying trends. In addition, EBITDA is a common alternative measure of operating performance used by many of
our competitors. It is used by investors, financial analysts, rating agencies and others to value and compare the financial performance of companies in our industry. Therefore, we also believe that
these non-GAAP financial measures, considered along with corresponding GAAP financial measures, provide management and investors with additional information for comparison of our operating
results with the operating results of other companies.

We define Adjusted Net Income and Adjusted Earnings per Diluted Share (“Adjusted EPS”), which are non-GAAP financial measures, as net income and earnings per diluted share ("EPS"),
respectively, excluding the impact of remeasurement of acquisition-related contingent consideration, special charges, goodwill impairment charges, losses on early extinguishment of debt, non-cash
interest expense on convertible notes and the gain or loss on sale of a business. We use Adjusted Net Income for the purpose of calculating Adjusted EPS. Management uses Adjusted EPS to assess
total Company operating performance on a consistent basis. We believe that these non-GAAP financial measures, when considered together with our GAAP financial results and GAAP financial
measures, provide management and investors with an additional understanding of our business operating results, including underlying trends.

We define Free Cash Flow, which is a non-GAAP financial measure, as net cash provided by operating activities less cash payments for purchases of property and equipment. We believe this
non-GAAP financial measure, when considered together with our GAAP financial results, provides management and investors with an additional understanding of the Company’s ability to generate
cash for ongoing business operations and other capital deployment.

Non-GAAP financial measures are not defined in the same manner by all companies and may not be comparable with other similarly titled measures of other companies. Non-GAAP financial
measures should be considered in addition to, but not as a substitute for or superior to, the information contained in our Condensed Consolidated Statements of Comprehensive Income and
Condensed Consolidated Statements of Cash Flows. Reconciliations of these non-GAAP financial measures to the most directly comparable GAAP financial measures are included elsewhere in this
report.

EXECUTIVE HIGHLIGHTS

 Three Months Ended September 30, Nine Months Ended September 30,
 2020 2019 2020 2019

 
(dollar amounts in thousands,

except per share data)
(dollar amounts in thousands,

except per share data)
Revenues $ 622,249 $ 593,106 $ 1,834,694 $ 1,750,499 
Special charges $ 7,103 $ — $ 7,103 $ — 
Net income $ 50,172 $ 60,422 $ 155,093 $ 187,665 
Adjusted EBITDA $ 90,917 $ 92,343 $ 249,924 $ 285,616 
Earnings per common share — diluted $ 1.35 $ 1.59 $ 4.11 $ 4.92 
Adjusted earnings per common share — diluted $ 1.54 $ 1.63 $ 4.39 $ 4.99 
Net cash provided by operating activities $ 111,563 $ 131,304 $ 140,977 $ 76,866 
Total number of employees 6,264 5,456 6,264 5,456 

    Excluded from non-GAAP financial measures.

(1)

(1)
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Third Quarter 2020 Executive Highlights

Revenues

Revenues for the three months ended September 30, 2020 increased $29.1 million, or 4.9%, to $622.2 million, as compared to the three months ended September 30, 2019, which included a
1.0% estimated positive impact from FX. Acquisition-related revenues contributed $8.5 million compared to the same quarter in the prior year. Excluding the estimated impact from FX and the
acquisition-related revenues, revenues increased $14.8 million, or 2.5%, primarily due to increased demand for our Corporate Finance and Economic Consulting segments, which was partially offset
by lower demand for our FLC and Strategic Communications segments, as well as a $13.6 million decrease in pass-through revenues, which includes billable travel and entertainment expenses and
media buys, compared to the same quarter in the prior year.

Special Charges

During the three months ended September 30, 2020, we recorded a special charge of $7.1 million, which consists of the following components:

• $4.7 million of lease abandonment and other relocation costs associated with the consolidation of office space in New York, New York. The lease abandonment costs include non-cash
charges of $4.4 million related to accelerated amortization on operating lease assets and accelerated depreciation on lease-related property and equipment; and

• $2.4 million of employee severance and other employee-related costs associated with performance-related actions in our FLC segment that impacted 16 employees. All of these amounts
will be paid in cash within the next twelve months.

There were no special charges recorded during the three months ended September 30, 2019.

The following table details the special charge by segment:

 
Three Months Ended September 30,

2020

 (in thousands)
Corporate Finance $ 861 
FLC 3,484 
Economic Consulting 35 
Technology 276 
Strategic Communications 2,074 

Segment special charge 6,730 
Unallocated Corporate 373 

Total $ 7,103 

Net income

Net income for the three months ended September 30, 2020 decreased $10.3 million to $50.2 million, as compared to the three months ended September 30, 2019. The decrease in net income
was due to higher compensation expenses, primarily related to a 15.8% increase in billable headcount and higher variable compensation, as well as a special charge of $7.1 million and FX
remeasurement losses, which were partially offset by an increase in revenues, a decline in selling, general and administrative ("SG&A") expenses and a lower effective tax rate.

Adjusted EBITDA

Adjusted EBITDA for the three months ended September 30, 2020 decreased $1.4 million, or 1.5%, to $90.9 million, as compared to the three months ended September 30, 2019. Adjusted
EBITDA Margin of 14.6% for the three months ended September 30, 2020 compared with 15.6% for the three months ended September 30, 2019. The decrease in Adjusted EBITDA, which excludes
the special charge, was due to higher compensation expenses, primarily related to a 15.8% increase in billable headcount and higher variable compensation, which were partially offset by an increase
in revenues and a decline in SG&A expenses.
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EPS and Adjusted EPS

EPS for the three months ended September 30, 2020 decreased $0.24 to $1.35 compared to $1.59 for the three months ended September 30, 2019. The special charge recorded in the third
quarter of 2020 reduced EPS by $0.14. The decrease in EPS was primarily due to the lower operating results described above, coupled with FX remeasurement losses, which were partially offset by a
lower effective tax rate.

Adjusted EPS decreased $0.09 to $1.54 for the three months ended September 30, 2020 compared to $1.63 for the three months ended September 30, 2019. 2020 Adjusted EPS excludes
$7.1 million of special charges and $2.3 million of non-cash interest expense related to the 2.0% convertible senior notes due 2023 (the "2023 Convertible Notes"), which increased Adjusted EPS by
$0.14 and $0.05, respectively. 2019 Adjusted EPS excluded $2.2 million of non-cash interest expense related to the 2023 Convertible Notes, which increased Adjusted EPS by $0.04.

Liquidity and Capital Allocation

Net cash provided by operating activities for the three months ended September 30, 2020 decreased $19.7 million to $111.6 million compared with $131.3 million for the three months ended
September 30, 2019. The decrease in net cash provided by operating activities was primarily due to an increase in compensation expenses largely related to headcount growth, combined with an
increase in income tax payments, which were partially offset by lower non-compensation-related operating costs and slightly higher cash collections. Days sales outstanding (“DSO”) of 104 days at
September 30, 2020 compared to 108 days at September 30, 2019.

Free Cash Flow was an inflow of $99.8 million and $124.9 million for the three months ended September 30, 2020 and 2019, respectively. The decrease for the three months ended September
30, 2020 was primarily due to lower net cash provided by operating activities, as described above.

Other strategic activities

During the three months ended September 30, 2020, we acquired certain assets of Delta Partners Group Limited, a leading telecom, media and technology focused strategy consulting and
investment banking firm with offices in Dubai, New York, Singapore, Barcelona, Johannesburg, San Francisco and Sydney.

Also, during the three months ended September 30, 2020, we entered into a material lease agreement for our new principal office space in New York, New York to consolidate existing office
space into fewer locations and in anticipation of future office space needs in view of our current leases, which are scheduled to expire in November 2021.

Coronavirus Disease 2019 ("COVID-19") Pandemic

The COVID-19 pandemic has created global volatility, economic uncertainty and general market disruption. The extent to which COVID-19 will ultimately impact our business is difficult to
predict. During the three months ended September 30, 2020, the COVID-19 pandemic impacted each of our segments, practices and regions differently. In general, limitations in our ability to service
our clients due to social distancing, travel restrictions and remote work have negatively impacted our financial results. In addition, we experienced a reduction in demand and delays in our ability to
provide certain services due to regulatory moratoriums and postponements of legal proceedings and investigations. These events arising from COVID-19 have negatively impacted our segment
results to a varied extent this quarter, but they particularly impacted our FLC segment. While restructuring and bankruptcy services provided by our Corporate Finance segment have experienced
increased demand as compared to the same period in the prior year as a result of the adverse economic impact of the COVID-19 pandemic, during the third quarter of 2020 we experienced a decline
in activity as compared to the second quarter of 2020 primarily resulting from government monetary stimulus and the availability of other financing sources. Thus, the increased demand for our
restructuring and bankruptcy services may not adequately offset the potential negative impacts of the COVID-19 pandemic on our business in future quarters.
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Headcount

Our total headcount increased 12.5% from 5,567 at December 31, 2019 to 6,264 at September 30, 2020. The following table includes the net billable headcount additions (reductions) for the
nine months ended September 30, 2020:

Billable Headcount
Corporate
Finance FLC Economic Consulting Technology

Strategic
Communications Total

December 31, 2019 1,194 1,351 790 361 728 4,424 
Additions, net 54 42 20 13 27 156 
March 31, 2020 1,248 1,393 810 374 755 4,580 
Additions (reductions), net 114 (67) — 12 6 65 
June 30, 2020 1,362 1,326 810 386 761 4,645 
Additions, net 246 45 70 8 5 374 
September 30, 2020 1,608 1,371 880 394 766 5,019 
Percentage change in headcount from
December 31, 2019 34.7 % 1.5 % 11.4 % 9.1 % 5.2 % 13.4 %

    There were 131 revenue-generating professionals added during the three months ended September 30, 2020 related to the acquisition of a strategy consulting and investment banking business
within the Corporate Finance segment.

CONSOLIDATED RESULTS OF OPERATIONS

Segment and Consolidated Operating Results: 

 Three Months Ended September 30, Nine Months Ended September 30,
 2020 2019 2020 2019

 (in thousands, except per share data) (in thousands, except per share data)
Revenues     

Corporate Finance $ 236,615 $ 191,698 $ 690,375 $ 542,667 
FLC 119,104 142,651 373,082 427,518 
Economic Consulting 154,978 141,715 438,609 439,488 
Technology 58,585 57,083 164,392 164,051 
Strategic Communications 52,967 59,959 168,236 176,775 

Total revenues $ 622,249 $ 593,106 $ 1,834,694 $ 1,750,499 
Segment operating income     

Corporate Finance $ 52,372 $ 46,007 $ 172,847 $ 130,470 
FLC 8,729 25,534 17,853 82,753 
Economic Consulting 24,304 17,943 55,916 62,179 
Technology 8,621 9,094 23,642 30,080 
Strategic Communications 5,105 11,343 21,395 30,691 

Total segment operating income 99,131 109,921 291,653 336,173 
Unallocated corporate expenses (26,061) (27,783) (79,928) (78,778)

Operating income 73,070 82,138 211,725 257,395 
Other income (expense)    

Interest income and other (3,340) 2,973 3,879 5,741 
Interest expense (5,151) (4,832) (15,169) (14,371)

 (8,491) (1,859) (11,290) (8,630)
Income before income tax provision 64,579 80,279 200,435 248,765 
Income tax provision 14,407 19,857 45,342 61,100 
Net income $ 50,172 $ 60,422 $ 155,093 $ 187,665 

Earnings per common share — basic $ 1.41 $ 1.65 $ 4.30 $ 5.09 

Earnings per common share — diluted $ 1.35 $ 1.59 $ 4.11 $ 4.92 

(1)

(1)
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Reconciliation of Net Income to Adjusted EBITDA: 

 Three Months Ended September 30, Nine Months Ended September 30,
 2020 2019 2020 2019

 (in thousands) (in thousands)
Net income $ 50,172 $ 60,422 $ 155,093 $ 187,665 
Add back:

Income tax provision 14,407 19,857 45,342 61,100 
Interest income and other 3,340 (2,973) (3,879) (5,741)
Interest expense 5,151 4,832 15,169 14,371 
Depreciation and amortization 7,949 8,080 23,656 22,383 
Amortization of other intangible assets 2,795 2,125 7,440 5,838 
Special charges 7,103 — 7,103 — 

Adjusted EBITDA $ 90,917 $ 92,343 $ 249,924 $ 285,616 

 
Reconciliation of Net Income and EPS to Adjusted Net Income and Adjusted EPS: 

 Three Months Ended September 30, Nine Months Ended September 30,
 2020 2019 2020 2019

 (in thousands, except per share data) (in thousands, except per share data)
Net income $ 50,172 $ 60,422 $ 155,093 $ 187,665 
Add back:

Special charges 7,103 — 7,103 — 
Tax impact of special charges (1,847) — (1,847) — 
Non-cash interest expense on convertible notes 2,286 2,166 6,766 6,411 
Tax impact of non-cash interest expense on convertible
    notes (595) (563) (1,760) (1,666)
Tax impact of gain on sale of business — — — (2,097)

Adjusted Net Income $ 57,119 $ 62,025 $ 165,355 $ 190,313 
Earnings per common share — diluted $ 1.35 $ 1.59 $ 4.11 $ 4.92 
Add back:     

Special charges 0.19 — 0.19 — 
Tax impact of special charges (0.05) — (0.05) — 
Non-cash interest expense on convertible notes 0.06 0.06 0.18 0.17 
Tax impact of non-cash interest expense on convertible
    notes (0.01) (0.02) (0.04) (0.04)
Tax impact of gain on sale of business — — — (0.06)

Adjusted earnings per common share — diluted $ 1.54 $ 1.63 $ 4.39 $ 4.99 
Weighted average number of common shares 
outstanding — diluted 37,086 37,938 37,708 38,107 

For the nine months ended September 30, 2019, represents a discrete tax adjustment resulting from a change in estimate related to the accounting for the Ringtail e-discovery software and
related business (collectively, "Ringtail") divestiture in 2018.

(1)

(1)

(1)
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Reconciliation of Net Cash Provided by Operating Activities to Free Cash Flow:

 Three Months Ended September 30, Nine Months Ended September 30,
 2020 2019 2020 2019

 (in thousands) (in thousands)
Net cash provided by operating activities $ 111,563 $ 131,304 $ 140,977 $ 76,866 
Purchases of property and equipment (11,764) (6,365) (25,663) (27,026)
Free Cash Flow $ 99,799 $ 124,939 $ 115,314 $ 49,840 

Three Months Ended September 30, 2020 Compared with Three Months Ended September 30, 2019

Revenues and operating income

See “Segment Results” for an expanded discussion of revenues, gross profit and SG&A expenses.

Unallocated corporate expenses

Unallocated corporate expenses for the three months ended September 30, 2020 decreased $1.7 million, or 6.2%, to $26.1 million compared with $27.8 million for the three months ended
September 30, 2019. The decrease was primarily due to lower variable executive compensation and travel expenses, partially offset by higher corporate staff costs due to headcount growth.

Interest income and other

Interest income and other, which includes FX gains and losses, decreased $6.3 million to a $3.3 million loss for the three months ended September 30, 2020 compared with $3.0 million of
income for the three months ended September 30, 2019. The decrease was primarily due to a $5.5 million increase in net FX loss, which was $3.5 million for the three months ended September 30,
2020 compared with a $2.0 million net FX gain for the three months ended September 30, 2019.

FX gains and losses, both realized and unrealized, relate to the remeasurement or settlement of monetary assets and liabilities that are denominated in a currency other than an entity’s
functional currency. These monetary assets and liabilities include cash, as well as third-party and intercompany receivables and payables.

Interest expense

Interest expense for the three months ended September 30, 2020 increased by $0.3 million to $5.2 million compared with $4.8 million for the three months ended September 30, 2019.

Income tax provision

The effective income tax rate for the three months ended September 30, 2020 of 22.3% compared with 24.7% for the three months ended September 30, 2019. The 2020 tax rate was favorably
impacted by a discrete tax adjustment related to share-based compensation and lower reserves for uncertain tax positions, as well as lower non-deductible U.S. expenses. The tax rate for the three
months ended September 30, 2019 was favorably impacted by a discrete tax adjustment related to share-based compensation.

Nine Months Ended September 30, 2020 Compared with Nine Months Ended September 30, 2019

Revenues and operating income

See “Segment Results” for an expanded discussion of revenues, gross profit and SG&A expenses.

Unallocated corporate expenses

Unallocated corporate expenses for the nine months ended September 30, 2020 increased $1.2 million, or 1.5%, to $79.9 million compared with $78.8 million for the nine months ended
September 30, 2019. The increase was primarily due to higher corporate staff costs due to headcount growth, partially offset by a decrease in variable compensation expense for our executive and
regional leadership. 
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Interest income and other

Interest income and other, which includes FX gains and losses, decreased $1.9 million to $3.9 million for the nine months ended September 30, 2020 compared with $5.7 million for the nine
months ended September 30, 2019. The decrease in interest income and other for the nine months ended September 30, 2020 as compared to the prior year was primarily due to a $0.9 million
decrease in net FX gains and a $0.4 million decrease in interest income from investments of excess cash.

FX gains and losses, both realized and unrealized, relate to the remeasurement or settlement of monetary assets and liabilities that are denominated in a currency other than an entity’s
functional currency. These monetary assets and liabilities include cash, as well as third-party and intercompany receivables and payables.

Interest expense

Interest expense for the nine months ended September 30, 2020 increased $0.8 million to $15.2 million compared with $14.4 million for the nine months ended September 30, 2019.

Income tax provision

The effective income tax rate for the nine months ended September 30, 2020 was 22.6% compared with 24.6% for the nine months ended September 30, 2019. The 2020 tax rate was favorably
impacted by a discrete tax adjustment related to share-based compensation, lower non-deductible U.S. expenses and the release of certain valuation allowances on our deferred tax assets. The tax rate
for the nine months ended September 30, 2019 was favorably impacted by discrete tax adjustments including a change in estimate related to the accounting for the sale of Ringtail and share-based
compensation. 

SEGMENT RESULTS

Total Adjusted Segment EBITDA

We evaluate the performance of each of our operating segments based on Adjusted Segment EBITDA, which is a GAAP financial measure. The following table reconciles net income to Total
Adjusted Segment EBITDA, a non-GAAP financial measure, for the three and nine months ended September 30, 2020 and 2019:

 Three Months Ended September 30, Nine Months Ended September 30,
 2020 2019 2020 2019

 (in thousands) (in thousands)
Net income $ 50,172 $ 60,422 $ 155,093 $ 187,665 
Add back:

Income tax provision 14,407 19,857 45,342 61,100 
Interest income and other 3,340 (2,973) (3,879) (5,741)
Interest expense 5,151 4,832 15,169 14,371 
Unallocated corporate expenses 26,061 27,783 79,928 78,778 

Total segment operating income 99,131 109,921 291,653 336,173 
Add back:

Segment depreciation expense 7,236 7,389 21,573 20,309 
Amortization of other intangible assets 2,795 2,125 7,440 5,838 
Segment special charges 6,730 — 6,730 — 

Total Adjusted Segment EBITDA $ 115,892 $ 119,435 $ 327,396 $ 362,320 

Includes a $0.4 million special charge.

(1)

(1)
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Other Segment Operating Data

 Three Months Ended September 30, Nine Months Ended September 30,
 2020 2019 2020 2019

Number of revenue-generating professionals:
   (at period end)     

Corporate Finance 1,608 1,177 1,608 1,177 
FLC 1,371 1,326 1,371 1,326 
Economic Consulting 880 764 880 764 
Technology 394 348 394 348 
Strategic Communications 766 719 766 719 

Total revenue-generating professionals 5,019 4,334 5,019 4,334 
Utilization rates of billable professionals:     

Corporate Finance 64 % 70 % 68 % 70 %
FLC 48 % 61 % 50 % 64 %
Economic Consulting 66 % 70 % 68 % 76 %

Average billable rate per hour:     
Corporate Finance $ 460 $ 449 $ 468 $ 451 
FLC $ 337 $ 336 $ 333 $ 336 
Economic Consulting $ 502 $ 512 $ 482 $ 500 

The number of revenue-generating professionals for the Technology segment excludes as-needed professionals who we employ based on demand for the segment’s services. We employed an
average of 380 as-needed employees during the three months ended September 30, 2020 compared with 343 as-needed employees during the three months ended September 30, 2019.

We calculate the utilization rate for our billable professionals by dividing the number of hours that all of our billable professionals worked on client assignments during a period by the total
available working hours for all of our billable professionals during the same period. Available hours are determined by the standard hours worked by each employee, adjusted for part-time
hours, U.S. standard work weeks and local country holidays. Available working hours include vacation and professional training days, but exclude holidays. Utilization rates are presented for
our segments that primarily bill clients on an hourly basis. We have not presented utilization rates for our Technology and Strategic Communications segments as most of the revenues of
these segments are not generated on an hourly basis.

For engagements where revenues are based on number of hours worked by our billable professionals, average billable rate per hour is calculated by dividing revenues (excluding revenues
from success fees, pass-through revenues and outside consultants) for a period by the number of hours worked on client assignments during the same period. We have not presented average
billable rates per hour for our Technology and Strategic Communications segments as most of the revenues of these segments are not based on billable hours.

(1)

(2)

(3)

(1)

(2)

(3)
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CORPORATE FINANCE & RESTRUCTURING

 Three Months Ended September 30, Nine Months Ended September 30,
 2020 2019 2020 2019

 
(dollars in thousands,
except rate per hour)

(dollars in thousands,
except rate per hour)

Revenues $ 236,615 $ 191,698 $ 690,375 $ 542,667 
Percentage change in revenues from prior year 23.4 % 41.6 % 27.2 % 29.3 %

Operating expenses
Direct cost of revenues 150,219 115,410 422,088 327,524 
Selling, general and administrative expenses 31,290 29,168 89,988 82,027 
Special charges 861 — 861 — 
Amortization of other intangible assets 1,873 1,113 4,591 2,646 

 184,243 145,691 517,528 412,197 
Segment operating income 52,372 46,007 172,847 130,470 

Percentage change in segment operating income
   from prior year 13.8 % 82.2 % 32.5 % 41.0 %

Add back:
Depreciation and amortization of intangible assets 2,982 2,077 7,717 5,467 
Special charges 861 — 861 — 

Adjusted Segment EBITDA $ 56,215 $ 48,084 $ 181,425 $ 135,937 
Gross profit $ 86,396 $ 76,288 $ 268,287 $ 215,143 

Percentage change in gross profit from prior year 13.2 % 59.2 % 24.7 % 33.5 %
Gross profit margin 36.5 % 39.8 % 38.9 % 39.6 %
Adjusted Segment EBITDA as a percent of revenues 23.8 % 25.1 % 26.3 % 25.0 %
   Number of revenue-generating professionals
      (at period end) 1,608 1,177 1,608 1,177 

Percentage change in number of revenue-generating
   professionals from prior year 36.6 % 27.1 % 36.6 % 27.1 %

Utilization rates of billable professionals 64 % 70 % 68 % 70 %
Average billable rate per hour $ 460 $ 449 $ 468 $ 451 

Revenues less direct cost of revenues
Gross profit as a percentage of revenues
There were 131 revenue-generating professionals added during the three months ended September 30, 2020 related to the acquisition of a strategy consulting and investment banking
business assigned to the Corporate Finance segment.

Three Months Ended September 30, 2020 Compared with Three Months Ended September 30, 2019

Revenues increased $44.9 million, or 23.4%, to $236.6 million for the three months ended September 30, 2020. Acquisition-related revenues contributed $8.5 million, or 4.4% of the increase,
compared to the same quarter in the prior year. Excluding the acquisition-related revenues, revenues increased $36.4 million, or 19.0%, primarily due to increased demand and higher realized bill
rates related to the mix of client engagements and staffing across restructuring services, largely in North America and Europe, the Middle East and Africa (“EMEA”).

Gross profit increased $10.1 million, or 13.2%, to $86.4 million for the three months ended September 30, 2020. Gross profit margin decreased 3.3 percentage points for the three months
ended September 30, 2020. The decrease in gross profit margin was primarily due to a 6 percentage point decline in utilization, combined with higher variable compensation as a percentage of
revenues.

SG&A expenses increased $2.1 million, or 7.3%, to $31.3 million for the three months ended September 30, 2020, which included a 1.5% estimated negative impact from FX. SG&A expenses
of 13.2% of revenues for the three months ended September 30, 2020 compared with 15.2% of revenues for the three months ended September 30, 2019. The increase in SG&A expenses was
primarily due to higher acquisition-related expenses and infrastructure support costs, largely related to an increase in headcount, which was partially offset by lower bad debt and travel and
entertainment expenses.

(1)

(2)

(3)

(1)

(2)

(3)
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Nine Months Ended September 30, 2020 Compared with Nine Months Ended September 30, 2019

Revenues increased $147.7 million, or 27.2%, to $690.4 million for the nine months ended September 30, 2020. Acquisition-related revenues contributed $34.4 million, or 6.3% of the
increase, compared to the same period in the prior year. Excluding the acquisition-related revenues, revenues increased $113.3 million, or 20.9%, primarily due to higher demand for our restructuring
services in North America and EMEA, as well as higher demand for our business transformation and transactions services in EMEA, which were partially offset by a $12.4 million decrease in
success fees compared to the same period in the prior year.

Gross profit increased $53.1 million, or 24.7%, to $268.3 million for the nine months ended September 30, 2020. Gross profit margin decreased 0.8 percentage points for the nine months ended
September 30, 2020. The decrease in gross profit margin was primarily due to lower success fees, as well as lower utilization, primarily driven by our business transformation and transactions
services.

SG&A expenses increased $8.0 million, or 9.7%, to $90.0 million for the nine months ended September 30, 2020. SG&A expenses of 13.0% of revenues for the nine months ended September
30, 2020 compared with 15.1% of revenues for the nine months ended September 30, 2019. The increase in SG&A expenses was primarily due to acquisition-related expenses and higher
infrastructure support costs, largely related to an increase in headcount, which was partially offset by a decrease in travel and entertainment expenses and lower bad debt expenses.

FORENSIC AND LITIGATION CONSULTING

 Three Months Ended September 30, Nine Months Ended September 30,
 2020 2019 2020 2019

 
(dollars in thousands,
except rate per hour)

(dollars in thousands,
except rate per hour)

Revenues $ 119,104 $ 142,651 $ 373,082 $ 427,518 
Percentage change in revenues from prior year -16.5 % 12.6 % -12.7 % 10.1 %

Operating expenses
Direct cost of revenues 86,335 91,233 280,167 265,227 
Selling, general and administrative expenses 20,385 25,598 70,951 78,673 
Special charges 3,484 — 3,484 — 
Amortization of other intangible assets 171 286 627 865 

 110,375 117,117 355,229 344,765 
Segment operating income 8,729 25,534 17,853 82,753 

             Percentage change in segment operating income
    from prior year -65.8 % 23.8 % -78.4 % 16.3 %

Add back:
Depreciation and amortization of intangible assets 1,378 1,474 4,415 4,313 
Special charges 3,484 — 3,484 — 

Adjusted Segment EBITDA $ 13,591 $ 27,008 $ 25,752 $ 87,066 
Gross profit $ 32,769 $ 51,418 $ 92,915 $ 162,291 

Percentage change in gross profit from prior year -36.3 % 13.3 % -42.7 % 13.9 %
Gross profit margin 27.5 % 36.0 % 24.9 % 38.0 %
Adjusted Segment EBITDA as a percent of revenues 11.4 % 18.9 % 6.9 % 20.4 %
Number of revenue-generating professionals (at period end) 1,371 1,326 1,371 1,326 

Percentage change in number of revenue-generating
   professionals from prior year 3.4 % 17.4 % 3.4 % 17.4 %

Utilization rates of billable professionals 48 % 61 % 50 % 64 %
Average billable rate per hour $ 337 $ 336 $ 333 $ 336 

Revenues less direct cost of revenues
Gross profit as a percentage of revenues

(1)

(2)

(1)

(2)

31



Three Months Ended September 30, 2020 Compared with Three Months Ended September 30, 2019

Revenues decreased $23.5 million, or 16.5%, to $119.1 million for the three months ended September 30, 2020. The decrease was primarily due to lower demand for most of our services,
particularly for our disputes and investigations services.

Gross profit decreased $18.6 million, or 36.3%, to $32.8 million for the three months ended September 30, 2020. Gross profit margin decreased 8.5 percentage points for the three months
ended September 30, 2020. The decrease in gross profit margin was largely related to a 13 percentage point decline in utilization and higher salaries due to a 3.4% increase in headcount, which were
partially offset by lower variable compensation as a percentage of revenues.

SG&A expenses decreased $5.2 million, or 20.4%, to $20.4 million for the three months ended September 30, 2020. SG&A expenses of 17.1% of revenues for the three months ended
September 30, 2020 compared with 17.9% of revenues for the three months ended September 30, 2019. The decrease in SG&A expenses was primarily driven by lower travel and entertainment and
bad debt expenses, as well as a decline in other general and administrative expenses.

Nine Months Ended September 30, 2020 Compared with Nine Months Ended September 30, 2019

Revenues decreased $54.4 million, or 12.7%, to $373.1 million for the nine months ended September 30, 2020. The decrease was primarily due to lower demand for all of our services,
particularly for our disputes, investigations and health solutions services.

Gross profit decreased $69.4 million, or 42.7%, to $92.9 million for the nine months ended September 30, 2020. Gross profit margin decreased 13.1 percentage points for the nine months
ended September 30, 2020. The decrease in gross profit margin was largely related to a 14 percentage point decline in utilization and higher salaries due to increased headcount, which were partially
offset by lower variable compensation as a percentage of revenues.

SG&A expenses decreased $7.7 million, or 9.8%, to $71.0 million for the nine months ended September 30, 2020. SG&A expenses of 19.0% of revenues for the nine months ended September
30, 2020 compared with 18.4% of revenues for the nine months ended September 30, 2019. The decrease in SG&A expenses was primarily driven by lower travel and entertainment, hiring, bad debt
and other general and administrative expenses.
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ECONOMIC CONSULTING 

 Three Months Ended September 30, Nine Months Ended September 30,
 2020 2019 2020 2019

 
(dollars in thousands,
except rate per hour)

(dollars in thousands,
except rate per hour)

Revenues $ 154,978 $ 141,715 $ 438,609 $ 439,488 
Percentage change in revenues from prior year 9.4 % 1.8 % -0.2 % 8.4 %

Operating expenses
Direct cost of revenues 110,716 104,920 322,002 322,541 
Selling, general and administrative expenses 19,879 18,808 60,523 54,635 
Special charges 35 — 35 — 
Amortization of other intangible assets 44 44 133 133 

 130,674 123,772 382,693 377,309 
Segment operating income 24,304 17,943 55,916 62,179 

Percentage change in segment operating income
   from prior year 35.5 % -17.4 % -10.1 % 16.5 %

Add back:
Depreciation and amortization of intangible assets 1,381 1,470 4,173 4,587 
Special charges 35 — 35 — 

Adjusted Segment EBITDA $ 25,720 $ 19,413 $ 60,124 $ 66,766 
Gross profit $ 44,262 $ 36,795 $ 116,607 $ 116,947 

Percentage change in gross profit from prior year 20.3 % -4.8 % -0.3 % 9.0 %
Gross profit margin 28.6 % 26.0 % 26.6 % 26.6 %
Adjusted Segment EBITDA as a percent of revenues 16.6 % 13.7 % 13.7 % 15.2 %
Number of revenue-generating professionals (at period end) 880 764 880 764 

Percentage change in number of revenue-generating
   professionals from prior year 15.2 % 8.4 % 15.2 % 8.4 %

Utilization rates of billable professionals 66 % 70 % 68 % 76 %
Average billable rate per hour $ 502 $ 512 $ 482 $ 500 

Revenues less direct cost of revenues
Gross profit as a percentage of revenues

Three Months Ended September 30, 2020 Compared with Three Months Ended September 30, 2019

Revenues increased $13.3 million, or 9.4%, to $155.0 million for the three months ended September 30, 2020, which included a 1.3% estimated positive impact from FX. Excluding the
estimated positive impact of FX, revenues increased $11.4 million, or 8.1%, primarily due to higher demand and realized bill rates for M&A-related antitrust services, which was partially offset by
lower realized bill rates for non-M&A-related antitrust services.

Gross profit increased $7.5 million, or 20.3%, to $44.3 million for the three months ended September 30, 2020. Gross profit margin increased 2.6 percentage points for the three months ended
September 30, 2020. The increase in gross profit margin was primarily due to lower compensation expense as a percentage of revenues due to a higher proportion of junior professional staff, which
was partially offset by lower utilization.

SG&A expenses increased $1.1 million, or 5.7%, to $19.9 million for the three months ended September 30, 2020, which included a 1.3% estimated negative impact from FX. SG&A expenses
of 12.8% of revenues for the three months ended September 30, 2020 compared with 13.3% of revenues for the three months ended September 30, 2019. The increase in SG&A expenses was
primarily driven by higher bad debt expenses, which was partially offset by lower legal and travel and entertainment expenses.

(1)

(2)

(1)

(2)
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Nine Months Ended September 30, 2020 Compared with Nine Months Ended September 30, 2019

Revenues decreased $0.9 million, or 0.2%, to $438.6 million for the nine months ended September 30, 2020. The decrease was primarily due to lower demand for financial economics and non-
M&A-related antitrust services, along with lower realized bill rates for our non-M&A-related antitrust services, which was partially offset by higher demand and realized bill rates for our M&A-
related antitrust services.

Gross profit decreased $0.3 million, or 0.3%, to $116.6 million for the nine months ended September 30, 2020. Gross profit margin is in line with the nine months ended September 30, 2019.
Gross profit margin was adversely impacted by an 8 percentage point decline in utilization, which was offset by a higher proportion of junior professional staff and a lower proportion of lower margin
contractor revenues.

SG&A expenses increased $5.9 million, or 10.8%, to $60.5 million for the nine months ended September 30, 2020. SG&A expenses of 13.8% of revenues for the nine months ended September
30, 2020 compared with 12.4% of revenues for the nine months ended September 30, 2019. The increase in SG&A expenses was primarily driven by higher bad debt and rent and occupancy
expenses, which was partially offset by lower travel and entertainment expenses.

TECHNOLOGY

 Three Months Ended September 30, Nine Months Ended September 30,
 2020 2019 2020 2019

 (dollars in thousands) (dollars in thousands)
Revenues $ 58,585 $ 57,083 $ 164,392 $ 164,051 

Percentage change in revenues from prior year 2.6 % 0.7 % 0.2 % 13.9 %
Operating expenses

Direct cost of revenues 35,369 33,293 99,077 93,319 
Selling, general and administrative expenses 14,319 14,696 41,397 40,652 
Special charges 276 — 276 — 

 49,964 47,989 140,750 133,971 
Segment operating income 8,621 9,094 23,642 30,080 

Percentage change in segment operating income
   from prior year -5.2 % 14.7 % -21.4 % 107.6 %

Add back:
Depreciation and amortization of intangible assets 3,042 3,192 8,940 7,804 
Special charges 276 — 276 — 

Adjusted Segment EBITDA $ 11,939 $ 12,286 $ 32,858 $ 37,884 
Gross profit $ 23,216 $ 23,790 $ 65,315 $ 70,732 

Percentage change in gross profit from prior year -2.4 % 1.2 % -7.7 % 19.2 %
Gross profit margin 39.6 % 41.7 % 39.7 % 43.1 %
Adjusted Segment EBITDA as a percent of revenues 20.4 % 21.5 % 20.0 % 23.1 %
Number of revenue-generating professionals (at period
      end) 394 348 394 348 

Percentage change in number of revenue-generating
   professionals from prior year 13.2 % 14.9 % 13.2 % 14.9 %

Revenues less direct cost of revenues
Gross profit as a percentage of revenues
Includes personnel involved in direct client assistance and revenue-generating consultants and excludes professionals employed on an as-needed basis.

(1)

(2)

(3)

(1)

(2)

(3)
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Three Months Ended September 30, 2020 Compared with Three Months Ended September 30, 2019

Revenues increased $1.5 million, or 2.6%, to $58.6 million for the three months ended September 30, 2020. The increase was primarily driven by higher demand for our consulting and hosting
services, which was partially offset by the completion of a transitional services agreement associated with the Ringtail divestiture and lower realized rates for our managed review services. The
aforementioned increase in revenues was primarily due to higher demand for cross-border investigations and litigation services.

Gross profit decreased $0.6 million, or 2.4%, to $23.2 million for the three months ended September 30, 2020. Gross profit margin decreased by 2.0 percentage points for the three months
ended September 30, 2020. The decrease in gross profit margin was largely due to the completion of a transitional services agreement, which was partially offset by the favorable mix and higher
profitability for our hosting and consulting services.

SG&A expenses decreased $0.4 million, or 2.6%, to $14.3 million for the three months ended September 30, 2020. SG&A expenses of 24.4% of revenues for the three months ended
September 30, 2020 compared with 25.7% of revenues for the three months ended September 30, 2019.

Nine Months Ended September 30, 2020 Compared with Nine Months Ended September 30, 2019

Revenues increased $0.3 million, or 0.2%, to $164.4 million for the nine months ended September 30, 2020. The increase was primarily driven by higher demand and realized bill rates for our
consulting services, which was partially offset by lower demand and realized rates for our managed review services, as well as lower revenues related to the completion of a transitional services
agreement associated with the Ringtail divestiture. The aforementioned increase in revenues was due to higher demand for M&A-related and information governance services, which was partially
offset by lower demand for our litigation services.

Gross profit decreased $5.4 million, or 7.7%, to $65.3 million for the nine months ended September 30, 2020. Gross profit margin decreased by 3.4 percentage points for the nine months ended
September 30, 2020. The decrease in gross profit margin was largely due to the completion of a transitional services agreement, coupled with an unfavorable mix and lower profitability for our
managed review and processing services, which was partially offset by the favorable mix and higher profitability for our consulting services.

SG&A expenses increased $0.7 million, or 1.8%, to $41.4 million for the nine months ended September 30, 2020. SG&A expenses of 25.2% of revenues for the nine months ended September
30, 2020 compared with 24.8% of revenues for the nine months ended September 30, 2019.
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STRATEGIC COMMUNICATIONS 

 Three Months Ended September 30, Nine Months Ended September 30,
 2020 2019 2020 2019

 (dollars in thousands) (dollars in thousands)
Revenues $ 52,967 $ 59,959 $ 168,236 $ 176,775 

Percentage change in revenues from prior year -11.7 % 8.9 % -4.8 % 6.9 %
Operating expenses

Direct cost of revenues 34,540 36,036 109,103 107,613 
Selling, general and administrative expenses 10,542 11,898 33,576 36,277 
Special charges 2,074 — 2,074 — 
Amortization of other intangible assets 706 682 2,088 2,194 

 47,862 48,616 146,841 146,084 
Segment operating income 5,105 11,343 21,395 30,691 

Percentage change in segment operating income
   from prior year -55.0 % 20.6 % -30.3 % 12.5 %

Add back:
Depreciation and amortization of intangible assets 1,248 1,301 3,768 3,976 
Special charges 2,074 — 2,074 — 

Adjusted Segment EBITDA $ 8,427 $ 12,644 $ 27,237 $ 34,667 
Gross profit $ 18,427 $ 23,923 $ 59,133 $ 69,162 

Percentage change in gross profit from prior year -23.0 % 13.4 % -14.5 % 6.9 %
Gross profit margin 34.8 % 39.9 % 35.1 % 39.1 %
Adjusted Segment EBITDA as a percent of revenues 15.9 % 21.1 % 16.2 % 19.6 %
Number of revenue-generating professionals (at period end) 766 719 766 719 

Percentage change in number of revenue-generating
   professionals from prior year 6.5 % 10.3 % 6.5 % 10.3 %

Revenues less direct cost of revenues
Gross profit as a percentage of revenues

Three Months Ended September 30, 2020 Compared with Three Months Ended September 30, 2019

Revenues decreased $7.0 million, or 11.7%, to $53.0 million for the three months ended September 30, 2020, which included a 2.1% estimated positive impact from FX. Excluding the
estimated positive impact of FX, revenues decreased $8.2 million, or 13.7%, due to lower project- and retainer-based revenues, primarily driven by lower demand for corporate reputation and
financial communication services, as well as a $2.4 million decline in pass-through revenues.

Gross profit decreased $5.5 million, or 23.0%, to $18.4 million for the three months ended September 30, 2020. Gross profit margin decreased 5.1 percentage points for the three months ended
September 30, 2020. The decrease in gross profit margin was driven by higher employee-related costs due to a 6.5% increase in headcount, which was partially offset by a lower proportion of lower
margin pass-through revenues.

SG&A expenses decreased $1.4 million, or 11.4%, to $10.5 million for the three months ended September 30, 2020, which included a 1.8% estimated negative impact from FX. SG&A
expenses of 19.9% of revenues for the three months ended September 30, 2020 compared with 19.8% of revenues for the three months ended September 30, 2019. The decrease in SG&A expenses
was primarily due to lower travel and entertainment and other general and administrative expenses.

Nine Months Ended September 30, 2020 Compared with Nine Months Ended September 30, 2019

Revenues decreased $8.5 million, or 4.8%, to $168.2 million for the nine months ended September 30, 2020. The decrease in revenues was due to a $3.9 million decline in pass-through
revenues, and lower project- and retainer-based revenues, primarily driven by lower demand for corporate reputation services.

Gross profit decreased $10.0 million, or 14.5%, to $59.1 million for the nine months ended September 30, 2020. Gross profit margin decreased 4.0 percentage points for the nine months ended
September 30, 2020. The decrease in gross profit

(1)

(2)

(1)

(2)
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margin was primarily driven by higher employee-related costs due to increased headcount, which was partially offset by a lower proportion of lower margin pass-through revenues.

SG&A expenses decreased $2.7 million, or 7.4%, to $33.6 million for the nine months ended September 30, 2020. SG&A expenses of 20.0% of revenues for the nine months ended September
30, 2020 compared with 20.5% of revenues for the nine months ended September 30, 2019. The decrease in SG&A expenses was primarily due to lower travel and entertainment expenses.

CRITICAL ACCOUNTING POLICIES

Our discussion and analysis of our financial condition and results of operations are based on our condensed consolidated financial statements, which we have prepared in accordance with
GAAP. The preparation of these financial statements requires us to make estimates and judgments that affect the reported amounts of assets, liabilities, revenues and expenses and related disclosure of
contingent assets and liabilities. Note 1 to the Consolidated Financial Statements included in Part II, Item 8, of our Annual Report on Form 10-K for the year ended December 31, 2019 describes the
significant accounting policies and methods used in preparation of the Consolidated Financial Statements. We evaluate our estimates, including those related to allowance for doubtful accounts and
unbilled services, goodwill, income taxes and contingencies, on an ongoing basis. Our estimates are based on current facts and circumstances, historical experience and various other assumptions that
we believe are reasonable and form the basis for making judgments about the carrying values of assets and liabilities that are not readily apparent from other sources. Actual results may differ from
these estimates under different assumptions or conditions. The accounting policies that reflect our more significant estimates, judgments and assumptions and which we believe are the most critical to
aid in fully understanding and evaluating our reported financial results include the following:

• Revenue recognition

• Allowance for doubtful accounts and unbilled services

• Goodwill and other intangible assets  

There were no material changes to our critical accounting policies and estimates from the information provided in “Critical Accounting Policies” in the Management's Discussion and Analysis,
in Part II, Item 7, of our Annual Report on Form 10-K for the year ended December 31, 2019.

SIGNIFICANT NEW ACCOUNTING PRONOUNCEMENTS

See Note 2, “New Accounting Standards” in Part I, Item 1, of this Quarterly Report on Form 10-Q.

LIQUIDITY AND CAPITAL RESOURCES

Cash Flows

 Nine Months Ended September 30,
2020 2019

Cash Flows (dollars in thousands)
Net cash provided by operating activities $ 140,977 $ 76,866 
Net cash used in investing activities $ (50,376) $ (45,762)
Net cash used in financing activities $ (155,414) $ (76,520)
DSO 104 108 

We generally finance our day-to-day operations, capital expenditures, acquisitions and share repurchases through cash flows from operations. During the first quarter of our fiscal year, our cash
needs generally exceed our cash flows from operations due to the payment of annual incentive compensation. Our operating cash flows generally exceed our cash needs subsequent to the second
quarter of each year.

Our operating assets and liabilities consist primarily of billed and unbilled accounts receivable, notes receivable from employees, accounts payable, accrued expenses and accrued
compensation expenses. The timing of billings and collections of receivables, as well as compensation and vendor payments, affect the changes in these balances.

DSO is a performance measure used to assess how quickly revenues are collected by the Company. We calculate DSO at the end of each reporting period by dividing net accounts receivable
reduced by billings in excess of services provided, by
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revenues for the quarter, adjusted for changes in foreign exchange rates. We multiply the result by the number of days in the quarter.

Nine Months Ended September 30, 2020 Compared with Nine Months Ended September 30, 2019

Net cash provided by operating activities for the nine months ended September 30, 2020 was $141.0 million compared with $76.9 million for the nine months ended September 30, 2019. The
increase in net cash provided by operating activities was primarily due to higher cash collections, combined with lower non-compensation-related operating costs, which were partially offset by
higher salaries related to headcount growth, higher annual bonus payments and an increase in income tax payments. DSO was 104 days as of September 30, 2020 and 108 days as of September 30,
2019.

Net cash used in investing activities for the nine months ended September 30, 2020 was $50.4 million compared with $45.8 million for the nine months ended September 30, 2019. The
increase in net cash used in investing activities for the nine months ended September 30, 2020 as compared to the same period in the prior year was primarily due to an increase of $6.5 million in
payments for the acquisition of businesses, net of cash received, partially offset by a decrease of $1.4 million in capital expenditures.

Net cash used in financing activities for the nine months ended September 30, 2020 was $155.4 million compared with $76.5 million for the nine months ended September 30, 2019. The
increase in net cash used in financing activities for the nine months ended September 30, 2020 as compared to the same period in the prior year was primarily due to an increase of $97.9 million in
payments for common stock repurchases under the Repurchase Program, partially offset by an increase in net borrowings of $25.0 million under our senior secured bank revolving credit facility (the
“Credit Facility”) in the current year.

Capital Resources

As of September 30, 2020, our capital resources included $304.7 million of cash and cash equivalents and available borrowing capacity of $523.9 million under the $550.0 million revolving
line of credit under our Credit Facility. As of September 30, 2020, we had $25.0 million of outstanding borrowings under our Credit Facility and $1.1 million of outstanding letters of credit, which
reduced the availability of borrowings under the Credit Facility. We use letters of credit primarily in lieu of security deposits for our leased office facilities. The $550.0 million revolving line of credit
under the Credit Facility includes a $75.0 million sublimit for borrowings in currencies other than USD, including the euro, British pound, Australian dollar and Canadian dollar.

The availability of borrowings, as well as issuances and extensions of letters of credit, under our Credit Facility is subject to specified conditions. We may choose to repay outstanding
borrowings under the Credit Facility at any time before maturity without premium or penalty. Borrowings under the Credit Facility in USD, euro and British pound bear interest at an annual rate
equal to the London Interbank Offered Rate ("LIBOR"), plus an applicable margin or an alternative base rate plus an applicable margin. The alternative base rate means a fluctuating rate per annum
equal to the highest of (1) the rate of interest in effect for such day as the prime rate announced by Bank of America, (2) the federal funds rate plus the sum of 50 basis points, and (3) the one-month
LIBOR plus 100 basis points. Borrowings under the Credit Facility in Canadian dollars bear interest at an annual rate equal to the Canadian Dealer Offered Rate plus an applicable margin.
Borrowings under the Credit Facility in Australian dollars bear interest at an annual rate equal to the Bank Bill Swap Reference Bid Rate plus an applicable margin. The Credit Facility is guaranteed
by substantially all of our domestic subsidiaries and is secured by a first priority security interest in substantially all of the assets of FTI Consulting and such domestic subsidiaries. Subject to certain
conditions, at any time prior to maturity, we will be able to invite existing and new lenders to increase the size of the facility up to a maximum of $700.0 million.

Our Credit Agreement and other indebtedness outstanding from time to time contains or may contain covenants that, among other things, may limit our ability to: incur additional indebtedness;
create liens; pay dividends on our capital stock, make distributions or repurchases of our capital stock or make specified other restricted payments; consolidate, merge or sell all or substantially all of
our assets; guarantee obligations of other entities or our foreign subsidiaries; enter into hedging agreements; enter into transactions with affiliates or related persons; or engage in any business other
than consulting-related businesses. In addition, the Credit Agreement includes a financial covenant that requires us not to exceed a maximum consolidated total net leverage ratio (the ratio of funded
debt (less unrestricted cash up to $150.0 million) to Consolidated EBITDA, as defined in the Credit Agreement). As of September 30, 2020, we were in compliance with the covenants contained in
the Credit Agreement and the indenture, dated as of August 20, 2018, between us and U.S. Bank National Association, as trustee (the "Indenture"), governing the 2023 Convertible Notes.
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Future Capital Needs

We anticipate that our future capital needs will principally consist of funds required for:

• operating and general corporate expenses relating to the operation of our businesses;

• capital expenditures, primarily for information technology equipment, office furniture and leasehold improvements;

• debt service requirements, including interest payments on our long-term debt;

• compensation to designated executive management and senior managing directors under our various long-term incentive compensation programs;

• discretionary funding of the Repurchase Program;

• contingent obligations related to our acquisitions;

• potential acquisitions of businesses; and

• other known future contractual obligations.

During the nine months ended September 30, 2020, we spent $25.7 million in capital expenditures to support our organization, including direct support for specific client engagements. We
currently expect to make additional capital expenditures in an aggregate amount between $10 million and $18 million to support our organization for the remainder of 2020. Our estimate takes into
consideration the needs of our existing businesses but does not include the impact of any purchases that we may be required to make as a result of future acquisitions or specific client engagements
that are not completed or not currently contemplated. Our capital expenditure requirements may change if our staffing levels or technology needs change significantly from what we currently
anticipate, if we are required to purchase additional equipment specifically to support new client engagements or if we pursue and complete additional acquisitions.

2023 Convertible Notes

Our 2023 Convertible Notes were issued pursuant to the Indenture. The 2023 Convertible Notes bear interest at a fixed rate of 2.0% per year, payable semiannually in arrears on February 15
and August 15 of each year, beginning on February 15, 2019. The 2023 Convertible Notes will mature on August 15, 2023, unless earlier converted or repurchased. Upon conversion, the 2023
Convertible Notes may be settled, at our election, in cash, shares of our common stock or a combination of cash and shares of our common stock.

Each $1,000 principal amount of the 2023 Convertible Notes will be convertible into 9.8643 shares of our common stock, which is equivalent to a conversion price of approximately $101.38
per share of common stock, at maturity, subject to adjustment upon the occurrence of specified events. Prior to the close of business on the business day immediately preceding May 15, 2023, the
2023 Convertible Notes may be converted only under the following circumstances: (1) during any calendar quarter commencing after the calendar quarter ending on September 30, 2018 (and only
during such calendar quarter), if the last reported sale price of our common stock for at least 20 trading days (whether or not consecutive) during a period of 30 consecutive trading days ending on,
and including, the last trading day of the immediately preceding calendar quarter is greater than or equal to 130% of the conversion price on each applicable trading day; (2) during the five business
day period after any five consecutive trading day period (the “Measurement Period”) in which the trading price (as defined in the Indenture) per $1,000 principal amount of the 2023 Convertible
Notes for each trading day of the Measurement Period was less than 98% of the product of the last reported sale price of our common stock and the conversion rate in effect on each such trading day;
or (3) upon the occurrence of specified corporate events. On or after May 15, 2023, until the close of business on the business day immediately preceding the maturity date of August 15, 2023,
holders may convert their 2023 Convertible Notes at any time, regardless of the foregoing circumstances.

We may not redeem the 2023 Convertible Notes prior to the maturity date.

If we undergo a fundamental change (as defined in the Indenture), subject to certain conditions, holders may require us to repurchase for cash all or part of their 2023 Convertible Notes in
principal amounts of $1,000 or a multiple thereof. The fundamental change repurchase price will be equal to 100% of the principal amount of the 2023 Convertible Notes to be repurchased, plus
accrued and unpaid interest, if any, to, but excluding, the fundamental change repurchase date. In addition, in certain circumstances, we may be required to increase the conversion rate for any 2023
Convertible Notes converted in connection with a make-whole fundamental change (as defined in the Indenture). See Note 9, "Debt" in Part I, Item 1 of this Quarterly Report on Form 10-Q for a
further discussion of the 2023 Convertible Notes.
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Cash Flows

For the last several years, our cash flows from operations have exceeded our cash needs for capital expenditures and debt service requirements. We believe that our cash flows from operations,
supplemented by short-term borrowings under our Credit Facility, as necessary, will provide adequate cash to fund our long-term cash needs for the next 12 months or longer.

Our conclusion that we will be able to fund our cash requirements for the next 12 months by using existing capital resources and cash generated from operations does not take into account
exacerbation of, or additional or prolonged disruptions caused by, the COVID-19 pandemic that result in a material adverse impact on our business, which are events beyond our control, or the impact
of any future acquisitions, unexpected significant changes in number of employees or other unanticipated uses of cash. The anticipated cash needs of our business could change significantly if we
pursue and complete additional business acquisitions, if our business plans change, if events, including economic disruptions, arising from the COVID-19 pandemic worsen, or if other economic
conditions change from those currently prevailing or from those now anticipated, or if other unexpected circumstances arise that may have a material effect on the cash flow or profitability of our
business, including material negative changes in the health and welfare of our employees or those of our clients, and the operating performance or financial results of our business. Any of these events
or circumstances, including any new business opportunities, could involve significant additional funding needs in excess of the identified currently available sources and could require us to raise
additional debt or equity funding to meet those needs. Our ability to raise additional capital, if necessary, is subject to a variety of factors that we cannot predict with certainty, including:

• our future profitability;

• the quality of our accounts receivable;

• our relative levels of debt and equity;

• the volatility and overall condition of the capital markets; and

• the market prices of our securities.

Any new debt funding, if available, may be on terms less favorable to us than our Credit Facility or the 2023 Convertible Notes. See “Forward-Looking Statements” in Part I, Item 2 of this
Quarterly Report on Form 10-Q, and the information contained under the heading “Risk Factors” in Part I, Item 1A, of our Annual Report on Form 10-K for the year ended December 31, 2019 and
under the heading “Risk Factors” in Part II, Item 1A, of our Quarterly Report on Form 10-Q for the quarter ended March 31, 2020. 

Off-Balance Sheet Arrangements

We have no off-balance sheet arrangements and we have not entered into any transactions involving unconsolidated subsidiaries or special purpose entities that would be expected to have a
material impact on our financial condition or results of operations.

Future Contractual Obligations

On October 26, 2020, the Company entered into a material lease agreement, amending and restating the lease agreement entered into as of August 19, 2020 (the "Lease") for its new principal
office space in New York, New York to consolidate existing office space into fewer locations and in anticipation of future office space needs in view of its current leases, which are scheduled to
expire in November 2021. The Company expects to accept possession of the premises on or about April 1, 2021, subject to the satisfaction of certain conditions, and shall continue for an initial fixed
term of 15 years, subject to two renewal options of five years each. Fixed rental payments under the Lease are scheduled to commence in April 2022, payable in monthly installments and will
aggregate approximately $145 million, excluding lease-related incentives over the term of the Lease. During the lease term, the Company will be responsible for its percentage share of the leased
square footage of the premises of increases in taxes over a base tax year of July 1, 2021 - June 30, 2022 and operating expenses over a base operating year of calendar year 2021.

There have been no other material changes in our future contractual obligations, as disclosed in our Annual Report on Form 10-K for the year ended December 31, 2019.

Forward-Looking Statements

This Quarterly Report on Form 10-Q includes “forward-looking statements” within the meaning of Section 27A of the Securities Act of 1933, as amended (the “Securities Act”), and
Section 21E of the Securities Exchange Act of 1934, as amended
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(the “Exchange Act”), that involve uncertainties and risks. Forward-looking statements include statements concerning our plans, objectives, goals, strategies, future events, future revenues, future
results and performance, future capital allocations and expenditures, expectations, plans or intentions relating to acquisitions, share repurchases and other matters, business trends, new, or changes to,
laws and regulations, and other information that is not historical. Forward-looking statements often contain words such as “estimates,” “expects,” “anticipates,” “projects,” “plans,” “intends,”
“believes,” “forecasts” and variations of such words or similar expressions. All forward-looking statements, including, without limitation, management’s financial guidance and examination of
operating trends, are based upon our historical performance and our current plans, estimates and expectations at the time we make them and various assumptions. There can be no assurance that
management’s expectations, beliefs, forecasts and projections will result or be achieved. Our actual financial results, performance or achievements could differ materially from those expressed in, or
implied by, any forward-looking statements. The inclusion of any forward-looking information should not be regarded as a representation by us or any other person that the future plans, estimates,
forecasts or expectations contemplated by us will be achieved. Given these risks, uncertainties and other factors, you should not place undue reliance on any forward-looking statements.

There are a number of risks and uncertainties that could cause our actual results to differ materially from the forward-looking statements contained in, or implied by, this Quarterly Report on
Form 10-Q. Important factors that could cause our actual results to differ materially from the forward-looking statements we make in this Quarterly Report on Form 10-Q include those set forth under
the heading “Risk Factors” in Part II, Item 1A, of our Quarterly Report on Form 10-Q for the quarter ended March 31, 2020 and Part I, Item 1A, of our Annual Report on Form 10-K for the year
ended December 31, 2019, as well as in other information that we file with the SEC from time to time. Important factors that could cause our actual results to differ materially from the forward-
looking statements we make in this Quarterly Report on Form 10-Q include, but are not limited to, the following:

• impact of the COVID-19 pandemic and related events that are beyond our control, including possible effects on our business and operations, clients and vendors, and employees and
contractors, which could affect our segments, practices and the geographic regions in which we conduct business, differently and adversely;

• changes in demand for our services;

• our ability to attract and retain qualified professionals and senior management;

• conflicts resulting in our inability to represent certain clients;

• our former employees joining or forming competing businesses;

• our ability to manage our professionals’ utilization and billing rates and maintain or increase the pricing of our services and products;

• our ability to identify suitable acquisition candidates, negotiate favorable terms, take advantage of opportunistic acquisition situations and integrate the operations of acquisitions, as well as
the costs of integration;

• our ability to adapt to and manage the risks associated with operating in non-U.S. markets;

• our ability to replace key personnel, including former executives, officers, senior managers and practice and regional leaders who have highly specialized skills and experience;

• our ability to protect the confidentiality of internal and client data and proprietary and confidential information, including from cyberattacks, systems failures or other similar events;

• legislation or judicial rulings, including legislation or rulings regarding data privacy and the discovery process;

• periodic fluctuations in revenues, operating income and cash flows;

• damage to our reputation as a result of claims involving the quality of our services;

• fee discounting or renegotiation, lower pricing, less advantageous contract terms and unexpected termination of client engagements;

• competition for clients and key personnel;

• general economic factors, industry trends, restructuring and bankruptcy rates, legal or regulatory requirements, capital market conditions, merger and acquisition activity, major litigation
activity and other events outside of our control;
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• our ability to manage growth;

• risk of non-payment of receivables;

• the amount and terms of our outstanding indebtedness;

• uncertainty from the expected discontinuance of LIBOR and transition to any other interest rate benchmark;

• headcount and cost reductions during periods of reduced demand;

• risks relating to the obsolescence of or the protection of our proprietary software products, intellectual property rights and trade secrets;

• foreign currency disruptions and currency fluctuations between the U.S. dollar and foreign currencies; and

• fluctuations in the mix of our services and the geographic locations in which our clients are located or our services are rendered.

There may be other factors that may cause our actual results to differ materially from our forward-looking statements. All forward-looking statements attributable to us or persons acting on our
behalf apply only as of the date of this Quarterly Report on Form 10-Q and are expressly qualified in their entirety by the cautionary statements included herein. We undertake no obligation to
publicly update or revise any forward-looking statements to reflect subsequent events or circumstances and do not intend to do so.

Item 3. Quantitative and Qualitative Disclosures About Market Risk

For information regarding our exposure to certain market risks, see “Quantitative and Qualitative Disclosures About Market Risk” in Part II, Item 7A, of our Annual Report on Form 10-K for
the year ended December 31, 2019. There have been no material changes in our market risk exposure during the period covered by this Quarterly Report on Form 10-Q.

Item 4. Controls and Procedures

Evaluation of Disclosure Controls and Procedures. An evaluation of the effectiveness of the design and operation of our “disclosure controls and procedures” (as defined in Rule 13a-15(e)
under the Exchange Act), as of the end of the period covered by this Quarterly Report on Form 10-Q, was made under the supervision and with the participation of our management, including our
Chief Executive Officer and Chief Financial Officer. Based upon this evaluation, our Chief Executive Officer and Chief Financial Officer have concluded that our disclosure controls and procedures
(a) were effective to ensure that information required to be disclosed by us in reports filed or submitted under the Exchange Act is timely recorded, processed, summarized and reported and
(b) included, without limitation, controls and procedures designed to ensure that information required to be disclosed by us in reports filed or submitted under the Exchange Act is accumulated and
communicated to our management, including our Chief Executive Officer and Chief Financial Officer, as appropriate, to allow timely decisions regarding required disclosure.

Changes in Internal Control over Financial Reporting. There have not been any changes in our internal control over financial reporting that occurred during the three months ended
September 30, 2020 that have materially affected, or are reasonably likely to materially affect, our internal control over financial reporting.
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PART II—OTHER INFORMATION

Item 1. Legal Proceedings

From time to time in the ordinary course of business, we are subject to claims, asserted or unasserted, or named as a party to lawsuits or investigations. Litigation, in general, and intellectual
property and securities litigation in particular, can be expensive and disruptive to normal business operations. Moreover, the results of legal proceedings cannot be predicted with any certainty and in
the case of more complex legal proceedings such as intellectual property and securities litigation, the results are difficult to predict at all. We are not aware of any asserted or unasserted legal
proceedings or claims that we believe would have a material adverse effect on our financial condition or results of our operations.

Item 1A. Risk Factors

There have been no material changes in any risk factors previously disclosed in Part II, Item 1A, of our Quarterly Report on Form 10-Q for the quarter ended March 31, 2020 filed with the
Securities and Exchange Commission (“SEC”) on April 30, 2020 and Part I, Item 1A, of our Annual Report on Form 10-K for the year ended December 31, 2019 filed with the SEC on February 25,
2020. We may disclose changes to risk factors or disclose additional factors from time to time in our future filings with the SEC. Additional risks and uncertainties not presently known to us or that
we currently deem immaterial also may impair our business operations.

Item 2. Unregistered Sales of Equity Securities and Use of Proceeds

Unregistered sales of equity securities.

None.

Repurchases of our common stock.

The following table provides information with respect to purchases we made of our common stock during the three months ended September 30, 2020: 

 

Total
Number of

Shares
Purchased  

Average
Price

Paid per
Share

Total Number of
Shares

Purchased as
Part of Publicly

Announced
Program  

Approximate
Dollar Value

That May Yet Be
Purchased
Under the
Program

 (in thousands, except per share data)
July 1 through July 31, 2020 148 $ 111.66 147 $ 248,817 
August 1 through August 31, 2020 98 $ 117.59 98 $ 237,304 
September 1 through September 30, 2020 505 $ 108.90 504 $ 182,412 

751   749   

 

(1) On June 2, 2016, our Board of Directors authorized a stock repurchase program of up to $100.0 million (the “Repurchase Program”). On each of May 18, 2017, December 1, 2017, February
21, 2019 and February 20, 2020, our Board of Directors authorized an additional $100.0 million, respectively. On July 28, 2020, our Board of Directors authorized an additional $200.0
million, increasing the Repurchase Program to an aggregate authorization of $700.0 million. During the quarter ended September 30, 2020, we repurchased an aggregate of 749,315 shares of
our outstanding common stock under the Repurchase Program at an average price of $110.57 per share for a total cost of approximately $82.9 million.

(2) Includes 235 shares of common stock withheld to cover payroll tax withholdings related to the lapse of restrictions on restricted stock.

(3) Includes 1,605 shares of common stock withheld to cover payroll tax withholdings related to the lapse of restrictions on restricted stock.

(4) During the month ended July 31, 2020, we repurchased and retired 147,409 shares of common stock, at an average price per share of $111.66, for an aggregate cost of $16.5 million.

(1)

(2) (4)

(5)

(3) (6)
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(5) During the month ended August 31, 2020, we repurchased and retired 97,890 shares of common stock, at an average price per share of $117.59, for an aggregate cost of $11.5 million.

(6) During the month ended September 30, 2020, we repurchased and retired 504,016 shares of common stock, at an average price per share of $108.89, for an aggregate cost of $54.9 million.

Item 3. Defaults Upon Senior Securities

None.

Item 4. Mine Safety Disclosures

Not applicable.

Item 5. Other Information

None.
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Item 6. Exhibits

Exhibit
Number Description
  

3.1 Articles of Incorporation of FTI Consulting, Inc., as amended and restated. (Filed with the Securities and Exchange Commission on May 23, 2003 as an exhibit to FTI
Consulting, Inc.’s Current Report on Form 8-K dated May 21, 2003 and incorporated herein by reference.)

  

3.2 Articles of Amendment of FTI Consulting, Inc. (Filed with the Securities and Exchange Commission on June 2, 2011 as an exhibit to FTI Consulting, Inc.’s Current Report on
Form 8-K dated June 1, 2011 and incorporated herein by reference.)

  

3.3 Bylaws of FTI Consulting, Inc., as amended and restated on June 1, 2011. (Filed with the Securities and Exchange Commission on June 2, 2011 as an exhibit to FTI
Consulting, Inc.’s Current Report on Form 8-K dated June 1, 2011 and incorporated herein by reference.)

  

3.4 Amendment No. 1 to Bylaws of FTI Consulting, Inc. (Filed with the Securities and Exchange Commission on December 16, 2013 as an exhibit to FTI Consulting, Inc.’s
Current Report on Form 8-K dated December 13, 2013 and incorporated herein by reference.)

  

3.5 Amendment No. 2 to Amended and Restated Bylaws of FTI Consulting, Inc. (Filed with the Securities and Exchange Commission on September 22, 2014 as an exhibit to FTI
Consulting, Inc.’s Current Report on Form 8-K dated September 17, 2014 and incorporated herein by reference.)

10.1± Amended and Restated Lease dated as of October 26, 2020 by and between 1166 LLC and FTI Consulting, Inc.

31.1† Certification of Principal Executive Officer pursuant to Rule 13a-14(a) and 15d-14(a) under the Securities Exchange Act of 1934, as amended (Section 302 of the Sarbanes-
Oxley Act of 2002.) 

31.2† Certification of Principal Financial Officer pursuant to Rule 13a-14(a) and 15d-14(a) under the Securities Exchange Act of 1934, as amended (Section 302 of the Sarbanes-
Oxley Act of 2002.)

  

32.1†** Certification of Principal Executive Officer pursuant to 18 U.S.C. Section 1350 (Section 906 of the Sarbanes-Oxley Act of 2002.)

32.2†** Certification of Principal Financial Officer pursuant to 18 U.S.C. Section 1350 (Section 906 of the Sarbanes-Oxley Act of 2002.)

101 The following financial information from the Quarterly Report on Form 10-Q of FTI Consulting, Inc., included herewith, and formatted in Inline XBRL (eXtensible Business
Reporting Language): (i) Condensed Consolidated Balance Sheets as of September 30, 2020 and December 31, 2019; (ii) Condensed Consolidated Statements of
Comprehensive Income for the three and nine months ended September 30, 2020 and 2019; (iii) Condensed Consolidated Statement of Stockholders’ Equity for the three and
nine months ended September 30, 2020 and 2019; (iv) Condensed Consolidated Statements of Cash Flows for the nine months ended September 30, 2020 and 2019; and (v)
Notes to the Condensed Consolidated Financial Statements, tagged as blocks of text.

104 The cover page from the Company's Quarterly Report on Form 10-Q for the quarter ended September 30, 2020, formatted in Inline XBRL (included as Exhibit 101).

† Filed herewith.

** This certification is deemed not filed for purposes of Section 18 of the Exchange Act, or otherwise subject to the liability of that section, nor shall it be deemed incorporated by reference
into any filing under the Securities Act of 1933, as amended, or the Exchange Act.

± Exhibits and Schedules (or similar attachments) to the Amended and Restated Lease are not filed. FTI Consulting, Inc. will supplementally furnish a copy of any omitted Exhibit or
Schedule (or similar attachment) to the Securities and Exchange Commission upon request.
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, as amended, the registrant has duly caused this report to be signed on its behalf by the undersigned thereunto duly
authorized.

Date: October 29, 2020
 

FTI CONSULTING, INC.
   
By:  /s/ Brendan Keating
  Brendan Keating
  Chief Accounting Officer and 

Controller
  (principal accounting officer)
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AMENDED AND RESTATED LEASE (this “Lease”) made as of this 26 day of October and effective as of the 19th day of August 2020 (the “Effective Date”) by and between 1166 LLC, a Delaware limited liability company having an office c/o Edward J. Minskoff Equities, Inc., 1325 Avenue of the Americas, 23rd Floor, New York, New York 10019 (hereinafter referred to as “Landlord”), and FTI CONSULTING, INC., a Maryland corporation, having an office at 16701 Melford Blvd., Suite 200, Bowie, Maryland 20715 (hereinafter referred to as “Tenant”). This Lease amends, restates and supersedes, in its entirety, that certain Lease, dated as of August 19, 2020, between Landlord and Tenant. W I T N E S S E T H : WHEREAS, The Building and all other property, real, personal or mixed, intended for use in connection therewith was submitted to the provisions of Article 9-B of the Real Property Law of the State of New York pursuant to that certain Declaration of the 1166 A of A Condominium (the “Condominium”) dated June 5, 1978, and recorded in the Register’s Office of the City of New York, New York County (the “Register’s Office”) in Reel 441 at page 257, as amended by Amendment No. 1 to Declaration of the Condominium dated February 5, 1980, and recorded in the Register’s Office in Reel 521 at Page 1881, and further amended by Amendment No. 2 to Declaration of the Condominium dated as of June 15, 1984, and recorded in the Register’s Office (on July 15, 1986) in Reel 1088 at Page 1909, and further amended by Amendment No. 3 to Declaration dated as of August 3, 1999, and recorded in the Register’s Office in Reel 2999, Page 1168, and further amended by Amendment No. 4 to Declaration dated as of August 3, 1999, and recorded in the Register’s Office in Reel 2999, Page 1217, and as further amended by Amendment No. 5 to Declaration dated as of July 18, 2016, and recorded in the Register’s Office under CRFN
2016000251524 (together with the by-laws attached thereto, as said Declaration of Condominium and by-laws may hereafter be amended, the “Declaration”); WHEREAS, Landlord is the fee owner of the condominium units designated in the Declaration as Upper Cellar A and the 7th, 8th, 9th, 10th, 11th, 12th, 14th, 15th, 16th, 17th, 18th, 19th, 20th and 21st floors in the Building (and designated as Tax Lots 1001, 1010, 1011, 1012, 1013, 1014, 1015, 1016, 1017, 1018, 1019, 1020, 1021, 1022 and 1023 respectively in Block 1261 of the Tax Map of the City of New York) and the associated interests in the Common Elements (which units and associated interests in the Common Elements are hereinafter collectively referred to as the “7-21 Condominium”); WHEREAS, Landlord is the fee owner of (a) the condominium unit designated in the Declaration as the 14th Floor in the Building, and designated as Tax Lot 1016 in Block 1261 of the Tax Map of the City of New York, and (b) an undivided 2.2156% interest in the Common Elements (as defined in the Declaration) attributable to the 14th Floor in the Building (the property described in clauses (a) and (b) above being referred to herein as the “14th Floor Unit”); WHEREAS, Landlord is the owner of (a) the condominium unit designated in the Declaration as the 15th Floor in the Building, and designated as Tax Lot 1017 in Block 1261 of the Tax Map of the City of New York, and (b) an undivided 2.2156% interest in the Common Elements (as defined in the Declaration) attributable to the 15th Floor in the Building (the property described in clauses (a) and (b) above being referred to herein as the “15th Floor Unit”); WHEREAS, Landlord is the owner of (a) the condominium unit designated in the Declaration as the 16th Floor in the Building, and designated as Tax Lot 1018 in Block 1261 of the Tax Map of the City of New York and (b) an undivided 2.2158% interest in the Common Elements (as defined in the

Declaration) attributable to the 16th Floor in the Building (the property described in clauses (a) and (b) above being referred to herein as the “16th Floor Unit”; and together with the 14th Floor Unit and the 15th Floor Unit, the “FTI Units”); WHEREAS, the FTI Units are part of the 7-21 Condominium and constitute the Demised Premises; and WHEREAS, Landlord wishes to demise and let unto Tenant, and Tenant wishes to hire and take from Landlord, certain premises in the 7-21 Condominium on the terms and subject to the conditions set forth herein; NY 78267766v2



 

NOW THEREFORE, in consideration of the premises and other good and valuable consideration, the mutual receipt and legal sufficiency is hereby conclusively acknowledged, Landlord and Tenant hereby agree as follows: ARTICLE 1. DEFINED TERMS; DEMISE OF PREMISES Section 1.01 For the purposes of this Lease (including all of the schedules, riders and exhibits, if any, annexed to this Lease), the terms set forth below shall have the definitions that immediately follow such terms, and such definitions are hereby incorporated into this Lease wherever used: Alterations – “Alterations” shall mean and include all installations, changes, alterations, restorations, renovations, replacements, additions, and improvements made in or to the Demised Premises or the Building by or on behalf of Tenant, and shall include Tenant’s Initial Improvements. Authorized Use – “Authorized Use” shall be for executive, administrative and/or general business offices and uses customarily incidental thereto, which incidental uses may include: typical office pantries and vending machines for the exclusive use of the employees, contract workers, vendors and visitors of Tenant, permitted subtenants and Desk Sharing Entities; a warming kitchen; conference rooms and board rooms; mailroom and messenger facilities, but, in each case, subject to the provisions of this Lease and all applicable Legal Requirements (including the certificate of occupancy for the Building), as well as the approval of any Alterations as Tenant shall desire to perform in order to effect any of the foregoing uses that require such approval pursuant to the provisions of Article 5 hereof. Available – “Available” shall have the meaning set forth on Schedule 1-4 hereof. Base Operating Year – “Base Operating Year” shall mean the Operating Expenses with respect to calendar year 2021. Base Tax Amount – “Base Tax Amount” shall mean the amount of Taxes with respect to the fiscal year commencing July 1,
2021, and ending June 30, 2022. Board – “Board” shall mean the Board of Managers of the Condominium. Building – “Building” shall mean and include the structure and other improvements constructed or as may in the future be constructed on the Land, known by the address “1166 Avenue of the Americas, New York, New York.” Building Systems – “Building Systems” shall mean and include the base building mechanical, electrical, sanitary, HVAC, wireless DAS, elevator, plumbing, fire protection, life-safety and other service systems of the Building, now or hereafter installed in the Building by Landlord or the Board, but shall not include any air- conditioning equipment installed by Tenant in the Demised Premises, other installations made by Tenant or Tenant’s fixtures or appliances. Common Charge – “Common Charge” shall have the meaning ascribed to such term in the Declaration. Common Expense – “Common Expense” shall have the meaning ascribed to such term in the Declaration. Common Interest – “Common Interest” shall have the meaning ascribed to such term in the Declaration. -2- NY 78267766v2



 

Comparable Buildings – “Comparable Buildings” shall mean first-class, non-institutional, office buildings in midtown Manhattan. Condominium Documents – “Condominium Documents” shall mean the Declaration and the Rules and Regulations. Construction Delay – “Construction Delay” shall have the meaning set forth on Schedule 1-1 attached hereto. Contiguous Remainder Space – “Contiguous Remainder Space” shall have the meaning set forth on Schedule 1-4 attached hereto. Delivery Date – “Delivery Date” shall mean the date that Landlord’s Work is substantially completed. Delay Inception Date – “Delay Inception Date” shall mean, in each applicable instance in this Lease where such term is expressly provided, the date on which an actual delay in Tenant’s performance of Tenant’s Initial Improvements or Tenant’s occupancy of the Demised Premises for the ordinary conduct of Tenant’s business occurs solely as a result of the situation (i.e., failure by Landlord to perform or a Construction Delay) set forth in the applicable instance; provided, however, that no such delay shall be deemed to have occurred prior to the date that is the earlier to occur of the date on which (x) Tenant delivers a notice to Landlord stating that Tenant’s performance of Tenant’s Initial Improvements or Tenant’s occupancy of the Demised Premises for the ordinary conduct of Tenant’s business is actually so delayed, which notice may be sent via e-mail to JSussman@ejmequities.com and BMcGrath@ejmequities.com, or any other e-mail address provided by Landlord to Tenant from time to time (the “Delay Inception Notice”), and (y) Landlord obtains actual knowledge of the delay; provided that with respect to clause (y) above, in no event shall such date be more than five (5) Business Days prior to Landlord’s receipt of the Delay Inception Notice. Demised Premises – “Demised Premises” shall mean, collectively, the entire rentable area of the FTI Units, as shown on the
shaded portion of the plan annexed hereto as Exhibit “A” and made a part hereof. Designated Broker – “Designated Broker” shall collectively mean Colliers International NY LLC and JLL, Inc. Disabilities Act – “Disabilities Act” shall mean, collectively, The Americans with Disabilities Act of 1990, Public Law 101-336, 42 U.S.C. § 12101 et seq. and Local Law 58 of 1988, each as modified and supplemented from time to time, together with all regulations promulgated in connection therewith. Existing Lender – “Existing Lender” shall mean Wells Fargo Bank, National Association. Expansion Notice Date – “Expansion Notice Date” shall have the meaning set forth on Schedule 1-5 attached hereto. Expiration Date – “Expiration Date” shall mean the date set forth in Subsection 2.01B below, as same may be extended pursuant to the terms of this Lease. First Lower Floor Offer Space – “First Lower Floor Offer Space” shall have the meaning set forth on Schedule 1-5 attached hereto. First Offer Period – “First Offer Period” shall have the meaning set forth on Schedule 1-5 attached hereto. Fixed Rent – “Fixed Rent” shall mean an amount equal to approximately $145,000,000 in the aggregate over the Lease Term (excluding certain Lease incentives), payable in the annual and monthly amounts set forth on Schedule 1-2 attached hereto and made a part hereof. -3- NY 78267766v2



 

Force Majeure – “Force Majeure” shall mean any cause beyond Landlord’s or Tenant’s (as the case may be) reasonable control, including governmental regulation, governmental restriction, governmental preemption in connection with a national emergency, strike, labor dispute not occasioned by a breach of contract by Landlord or Tenant (as the case may be), riot, inability to obtain labor or materials for any reason beyond Landlord’s or Tenant’s (as the case may be) reasonable control, acts of God, war, fire, bioterrorism, terrorist acts or other casualty, any actual or threatened health emergency, including, but not limited to, epidemics, pandemic, famine, disease, plague, quarantine, and other health risk, including, but not limited, to health risks declared or recognized by the Centers for Disease Control, the World Health Organization, any governmental authority or other similar body having or asserting jurisdiction over the Land, the Building, and/or the Demised Premises, and other like circumstances. The inability to obtain money or the non-payment of money shall not be deemed to be (or to have caused) an event of Force Majeure. Include and Including – “include” and “including” shall each be construed as if followed by the phrase “without being limited to” or “without limitation”. Insurance Boards – “Insurance Boards” shall mean and include the National Board of Fire Underwriters and the Insurance Services Office, and any other local or national body having similar jurisdiction or establishing insurance premium rates. Land – “Land” shall mean the real property described on Exhibit “D” annexed hereto, including all plazas, sidewalks, curbs and appurtenances thereto. Large Block Transaction – “Large Block Transaction” shall have the meaning set forth on Schedule 1-5 attached hereto. Lease Term – “Lease Term” shall mean the period of years (and/or portions thereof) that this Lease shall be in effect, commencing on the Commencement Date and
ending on the Expiration Date, unless extended or sooner terminated as provided in this Lease or by law. Legal Requirements – “Legal Requirements” shall mean and include all current and future laws, orders, ordinances, directions, notices, rules and regulations of the federal government and of any state, county, city, borough and municipality, and of any division, agency, subdivision, bureau, office, commission, board, authority and department thereof, and of any public officer or official and of any quasi-governmental officials and authorities having or asserting jurisdiction over the Land, the Building and/or the Demised Premises, including any requirements imposed by the Occupational Safety and Health Administration, and the New York City Climate Mobilization Act of 2019, NYC Local Laws No. 5 of 1973, No. 16 of 1984 and No. 58 of 1988, each as amended from time to time, and all Legal Requirements then in effect relating to asbestos and to access for the handicapped or disabled, and the Disabilities Act. Mortgage – “Mortgage” shall mean any existing or future mortgage and/or security deed affecting any of the Units then constituting the Demised Premises, alone or with other property, as the same may from time to time be amended, modified, renewed, consolidated, substituted, spread, added to, extended and/or replaced. Mortgagee – “Mortgagee” shall mean the mortgagee under, and/or the holder of, any Mortgage. Occupant – “Occupant” shall mean any Owner, whether or not occupying such Unit or a portion thereof, and any person lawfully occupying a Unit pursuant to a lease, sublease or license granted by the Owner of such Unit or any person claiming under such Owner. Offer Availability Period – “Offer Availability Period” shall have the meaning set forth on Schedule 1-4 attached hereto. Offer Space – “Offer Space” shall have the meaning set forth on Schedule 1-4 attached hereto. -4- NY 78267766v2



 

Offer Space MVR Threshold – “Offer Space MVR Threshold” shall have the meaning set forth on Schedule 1-4 attached hereto. Overlandlord – “Overlandlord” shall mean the landlord under any Underlying Lease. Owner – “Owner” shall mean a person owning an interest in a Unit in fee simple absolute and the Common Interest appurtenant thereto. Persons Within Landlord’s Control – “Persons Within Landlord’s Control” shall mean and include Landlord, all of Landlord’s principals, officers, agents, contractors, servants and employees, but shall not include any tenants, subtenants, licensees or other occupants in the Building or any of their agents, servants, employees, visitors or contractors. Persons Within Tenant’s Control – “Persons Within Tenant’s Control” shall mean and include Tenant, all of Tenant’s subtenants and assignees, and all of their respective principals, officers, agents, contractors, servants, employees, licensees, guests and invitees but expressly excluding Landlord and any Persons Within Landlord’s Control. Punch-List Items – “Punch-List Items” shall mean minor details or adjustments of Landlord’s Work or Landlord’s Additional Work, as applicable, which shall not materially interfere with Tenant’s performance of Tenant’s Initial Improvements in the Demised Premises or Tenant’s use and occupancy of the Demised Premises. Recurring Additional Rent – “Recurring Additional Rent” shall mean all additional rent payable by Tenant pursuant to Article 19 of this Lease. Rentable Square Feet – “Rentable Square Feet” shall refer to the number of rentable square feet in the Demised Premises. For the purposes of this Lease, Landlord and Tenant agree that (i) each of the 14th Floor Unit, the 15th Floor Unit and the 16th Floor Unit shall be deemed to contain 40,240 rentable square feet, (ii) the FTI Units shall be deemed to be 120,720 square feet in the aggregate, and (ii) the 7-21 Condominium shall be deemed to contain 556,370 rentable
square feet in the aggregate. Repairs – “Repairs” shall mean and include repairs, restorations and replacements. Second Lower Floor Offer Space – “Second Lower Floor Offer Space” shall have the meaning set forth on Schedule 1-5 attached hereto. Second Offer Period – “Second Offer Period” shall have the meaning set forth on Schedule 1-5 attached hereto. Structural – “structural” shall mean any Alteration involving or affecting: (1) the roof or foundation of the Building, (2) any floor slab and/or ceiling slabs, the exterior walls of the Building (other than the interior surface of such exterior walls) and any load bearing columns or structural elements of the Building, (3) any Building Systems outside of the Demised Premises, and any Building Systems serving any other tenants at the Building or any parts of the Building outside of the Demised Premises, (4) any Common Elements of the Building, (5) any exterior glass, exterior windows, window seals and gaskets, and window frames in the Demised Premises or (6) any boiler or pressure vessel. substantially complete (or substantially completed) – “substantially complete” or “substantially completed” shall mean Landlord’s Work or Landlord’s Additional Work, as applicable, has been completed with the exception of any Punch-List Items and any work that, under good construction practice, is dependent on the completion of Tenant’s Initial Improvements (or some portion thereof). Tenant’s Delay - “Tenant’s Delay” or “Tenant Delay” shall mean, whether or not in connection with Landlord’s Work or Landlord’s Additional Work, an act or omission by Tenant or any Person Within Tenant’s Control, that in each case, actually delays Landlord in the performance of any of Landlord’s obligations under this -5- NY 78267766v2



 

Lease, including Landlord’s Work, Landlord’s Additional Work, Landlord’s construction of the Amenity Space, performance of Amenity Space Renovations, or performance of Landlord’s obligations under Articles 6, 7 and 18 of this Lease; it being agreed that solely in connection with Landlord’s Work and Landlord’s Additional Work, if a Tenant’s Delay occurs, Landlord shall give Tenant notice thereof specifying in reasonable detail the nature of the Tenant’s Delay (provided that no such Tenant’s Delay shall be deemed to have occurred prior to the date that is the later to occur of the date on which (x) Landlord delivers notice to Tenant of such delay, which notice may be sent via e-mail to each of the following addresses: chuck.cerria@fticonsulting.com; Daniel.johnson@fticonsulting.com; William.johnson@turntown.com; and sheena.gohil@colliers.com, or any other e-mail address provided by Tenant to Landlord from time to time, and (y) Tenant obtains actual knowledge of the delay; provided that with respect to clause (y) above, in no event shall such date be more than five (5) Business Days prior to Tenant’s receipt of Landlord’s notice as set forth above); provided, however, that in the event that (1) there is more than one (1) factor contributing to such delay, only the portion of such delay attributable solely to an act or omission by Tenant or any Person Within Tenant’s Control shall constitute a Tenant’s Delay and (2) there is a fully overlapping delay attributable to a cause other than an act or omission of Tenant or any Person Within Tenant’s Control, there shall be deemed to be no Tenant’s Delay during any period in which the Landlord obligation could not proceed even in the absence of an act or omission by Tenant or Persons Within Tenant’s Control. Tenant’s Initial Improvements – “Tenant’s Initial Improvements” shall mean such work (if any) as shall be performed by Tenant or Persons Within Tenant’s Control to prepare the Demised Premises for
Tenant’s initial occupancy thereof. Tenant’s Operating Share – “Tenant’s Operating Share” shall mean 21.6978%, for so long as Landlord shall own all of the 7-21 Condominium. If a portion or portions of the 7-21 Condominium (but not all of the 7-21 Condominium) shall be sold, transferred or conveyed, or if Landlord shall enlarge the rentable area of the 7-21 Condominium by acquisition, construction of additional rentable area on the Land or in the Building, or by any other means, then Tenant’s Operating Share shall be changed to that percentage which shall be equal to a fraction, the numerator of which shall be the Rentable Square Feet, and the denominator of which shall be the aggregate rentable square feet of space in that portion of the 7-21 Condominium owned by Landlord at such time (and from time to time) including such additional rentable area, as reasonably determined by Landlord’s architect (provided that all such determinations shall be made in a manner consistent with the square footages and percentage shares applicable to the 7-21 Condominium and the Demised Premises on the date hereof). Tenant’s Tax Share – “Tenant’s Tax Share” shall mean 100% for each of the 14th Floor Unit, the 15th Floor Unit, and the 16th Floor Unit, respectively (it being agreed that each separate floor in the 7-21 Condominium is its own separate tax lot; and Landlord agrees not to seek or consent to any merger of each of the separate tax lots constituting the Units that comprise the Demised Premises during the Lease Term for so long as such Unit(s) comprise the Demised Premises), for so long as the Demised Premises shall comprise the entirety of each of the 14th Floor Unit, the 15th Floor Unit, and the 16th Floor Unit, respectively. If, however, the separate tax lots constituting the Demised Premises as of the date hereof are merged without Landlord seeking or consenting thereto, then Tenant’s Tax Share shall be changed to that percentage which shall be

equal to a fraction, the numerator of which shall be the Rentable Square Feet, and the denominator of which shall be the aggregate rentable square feet of space in the condominium unit(s) in which the Demised Premises are then located, as reasonably determined by Landlord’s architect (provided that all such determinations shall be made in a manner consistent with the square footages and percentage shares applicable to the 7-21 Condominium and the Demised Premises on the date hereof). Third Offer Period – “Third Offer Period” shall have the meaning set forth on Schedule 1-4 attached hereto. Unamortized Alterations Costs – “Unamortized Alterations Costs” shall mean, in respect of any Alterations performed at the Demised Premises (including, without limitation, Tenant’s Initial Improvements (less the amount of Landlord’s Contribution)), the amount of the aggregate costs incurred for such Alterations that remain unamortized as of the effective date of the applicable assignment/subletting, assuming that the aggregate of such costs are amortized, in equal monthly installments, with interest calculated at the Interest Rate, over a ten (10) year period commencing from the date(s) that the Alteration(s) is/are substantially completed (prorated on a rentable square foot basis if the subletting is for less than all of the Demised Premises). -6- NY 78267766v2



 

Underlying Lease – “Underlying Lease” shall mean any present or future ground or overriding or underlying lease affecting the Land, the Building and/or the Demised Premises, as the same may from time to time be amended, modified, renewed, extended and/or replaced. Unit – “Unit” shall mean a condominium unit in the Condominium. Upper Floor Offer Space – “Upper Floor Offer Space” shall have the meaning set forth on Schedule 1-5 attached hereto. Section 1.02 Landlord hereby leases to Tenant, and Tenant hereby hires from Landlord, the Demised Premises, together with the right to use and access, in common with others, such portions of the Land, the 7-21 Condominium, the Condominium and the Building as are otherwise appurtenant to the 14th Floor Unit, the 15th Floor Unit, and the 16th Floor Unit, and the Common Elements for the Lease Term, and for the Fixed Rent and additional rent herein reserved, together with and subject to all of the covenants, agreements, terms, conditions, rights, limitations, reservations and provisions hereinafter set forth. ARTICLE 2. COMMENCEMENT OF LEASE TERM; LANDLORD’S WORK & CONTRIBUTION Section 2.01 A. The term of this Lease shall commence on date that is the latest to occur of the following (such date, the “Commencement Date”): (i) the execution and delivery of this Lease by both Landlord and Tenant, (ii) the date that the Board shall have consented (or shall be deemed to have consented) to this Lease, pursuant to the form of Board Consent attached hereto as Exhibit “O” (the “Board Consent”), (iii) the date on which Landlord shall deliver to Tenant the Board SNDA, (iv) the date on which Landlord shall deliver to Tenant the Mortgagee SNDA, and (v) the date on which Landlord shall deliver vacant possession of the Demised Premises to Tenant, free and clear of all tenancies and occupancies, with Landlord’s Work substantially completed. The parties estimate that the
Commencement Date shall occur on or about April 1, 2021 (the “Target Commencement Date”). B. The term of this Lease shall expire at 11:59P.M. on the last day of the calendar month in which the day immediately preceding the fifteenth (15th) anniversary of the Commencement Date shall occur (the “Expiration Date”), subject to extension by renewal pursuant to and in accordance with the terms and conditions set forth in Article 34 below, or such earlier date upon which the term may expire or be cancelled or terminated pursuant to the provisions of this Lease or by law. C. Promptly following the Commencement Date, Landlord and Tenant shall execute and deliver a supplementary agreement (in the form annexed hereto as Exhibit “B”) setting forth the Commencement Date, the Rent Commencement Date and the Expiration Date, but the failure by either party to so execute or deliver said supplementary agreement shall not in any way reduce Tenant's obligations or Landlord's rights under this Lease. Section 2.02 A. Landlord, at Landlord’s cost and expense, shall use commercially reasonable efforts to perform the work described on Exhibit “C” attached hereto (collectively, “Landlord’s Work”) on or prior to the Target Commencement Date. Landlord’s Work and Landlord’s Additional Work shall be performed in a good and workmanlike manner using materials, standards and finishes adopted by Landlord as "Building standard", which shall be commensurate with Comparable Buildings (to the extent not specified on Exhibit “C” or Exhibit “C-1”, as applicable) and all applicable Legal Requirements. Landlord shall file any plans with respect to Landlord’s Work with the governmental authorities having jurisdiction and shall pay all required fees and obtain all permits and approvals required, if any. Tenant, at Landlord’s reasonable expense, agrees to reasonably cooperate with Landlord in connection therewith. Subject to Landlord’s Obligation to perform

Landlord’s Work (including any Punch-List Items) and Landlord’s Additional Work, Tenant agrees to accept possession of the Demised Premises in “as is” and -7- NY 78267766v2



 

“where is” condition on the Commencement Date. Other than Landlord’s Work and Landlord’s Additional Work, Landlord shall not be obligated to perform any other work whatsoever to prepare the Demised Premises for Tenant’s initial occupancy thereof. Notwithstanding anything herein to the contrary, solely with respect to Latent Defects, Landlord shall promptly make, or cause to be made, any necessary repairs or replacements with respect to Landlord’s Work and/or Landlord’s Additional Work, as applicable, upon and subject to the applicable terms of this Lease, provided that Tenant shall deliver notice to Landlord: (x) with respect to Landlord’s Work, no later than eleven (11) months following the Commencement Date; and (y) with respect to Landlord’s Additional Work, eleven (11) months following the date on which such Landlord’s Additional Work has been substantially completed. All materials, work, labor, fixtures and installations required for Tenant’s use and occupancy of the Demised Premises other than Landlord’s Work and Landlord’s Additional Work shall (subject to the provisions of Article 5 below) be promptly furnished and performed by Tenant, at Tenant’s own cost and expense (subject to the provisions of Section 2.05 below). Additionally, Landlord shall perform the work (“Landlord’s Additional Work”) set forth on Exhibit “C-1” attached hereto. Landlord shall use commercially reasonable efforts to substantially complete (i) Landlord’s Work no later than the Target Commencement Date and (ii) Landlord’s Additional Work no later than June 1, 2021 (the “Additional Work Completion Date”). For purposes hereof, the term “Latent Defects” shall mean any defective items of Landlord’s Work and/or Landlord’s Additional Work, as applicable, that are not readily discoverable by Tenant. B. (i) Landlord shall deliver to Tenant at least ten (10) Business Days’ advance notice of the anticipated Delivery Date. Tenant shall have the right to
inspect the Demised Premises and in the event that there shall be any Punch-List Items with respect to Landlord’s Work, Tenant shall deliver notice to Landlord of such Punch-List Items (“Tenant’s Punch List Notice”) within ten (10) Business Days following the Delivery Date set forth in Landlord’s notice. If Tenant fails to timely deliver such Tenant’s Punch List Notice, all of Landlord’s Work shall be conclusively deemed to have been satisfactorily completed on the date set forth in Landlord’s notice as the Delivery Date, subject to Landlord’s obligations with respect to Latent Defects as expressly set forth in Subsection 2.02A hereof. If Tenant timely delivers such Tenant’s Punch List Notice, other than the Punch-List Items set forth on such Tenant’s Punch List Notice, all of Landlord’s Work shall be conclusively deemed to have been satisfactorily completed on the date set forth in Landlord’s notice as the Delivery Date, subject to Landlord’s obligations with respect to Latent Defects as expressly set forth in Subsection 2.02A hereof. Landlord shall use commercially reasonable efforts to complete such Punch-List Items within forty-five (45) days after Landlord’s receipt of Tenant’s Punch List Notice (subject to an extension of such time period, if necessary, by reason of Force Majeure (which extension period for Force Majeure shall in no event exceed an aggregate of sixty (60) days), except if and to the extent such Punch List Items are dependent on completion of Tenant’s Initial Installations, or some portion thereof following the completion of Tenant’s Initial Installations, as applicable (in which case Landlord shall complete such Punch List Items within forty-five (45) days after Tenant’s completion of Tenant’s Initial Installations, or the applicable portion thereof, as applicable (subject to an extension of such time period, if necessary, by reason of Force Majeure (which extension period for Force Majeure shall in no event exceed an aggregate of sixty (60)

days)). In the event that Landlord shall fail to complete any Punch-List Items within any of such forty-five (45)-day periods (as extended by reason of Force Majeure (which extension period for Force Majeure shall in no event exceed an aggregate of sixty (60) days)), Tenant shall have the right, at its option and upon delivery of at least ten (10) days’ prior notice to Landlord, to complete such Punch-List Items, in which event Landlord shall credit to Tenant against the next installments of Fixed Rent or Recurring Additional Rent due hereunder an amount equal to all actual, reasonable, out-of-pocket costs incurred by Tenant in performing such Punch-List Items. (ii) Landlord shall deliver to Tenant at least ten (10) Business Days’ advance notice of the anticipated date of completion with respect to Landlord’s Additional Work. Tenant shall have the right to inspect Landlord’s Additional Work, and in the event that there shall be any Punch-List Items with respect to such Landlord’s Additional Work, Tenant shall deliver notice to Landlord of such Punch-List Items (“Tenant’s Additional Work Punch List Notice”) within ten (10) Business Days following the date set forth in Landlord’s notice for the completion of Landlord’s Additional Work (the “Restroom Delivery Date”). If Tenant fails to timely deliver such Tenant’s Additional Work Punch List Notice, all of Landlord’s Additional Work shall be conclusively deemed to have been satisfactorily completed on the date set forth in Landlord’s notice as the Restroom Delivery Date, subject to Landlord’s obligations with respect to Latent Defects as expressly set forth in Subsection 2.02A hereof. If Tenant timely delivers such Tenant’s Additional Work Punch List Notice, other than the Punch-List Items set forth -8- NY 78267766v2



 

on such Tenant’s Additional Work Punch List Notice, all of Landlord’s Additional Work shall be conclusively deemed to have been satisfactorily completed on the date set forth in Landlord’s notice as the Bathroom Delivery Date, subject to Landlord’s obligations with respect to Latent Defects as expressly set forth in Subsection 2.02A hereof. Landlord shall use commercially reasonable efforts to complete such Punch-List Items within forty-five (45) days after Landlord’s receipt of Tenant’s Additional Work Punch List Notice (subject to an extension of such time period, if necessary, by reason of Force Majeure (which extension period for Force Majeure shall in no event exceed an aggregate of sixty (60) days), except if and to the extent such Punch List Items are dependent on completion of Tenant’s Initial Installations, or some portion thereof following the completion of Tenant’s Initial Installations, as applicable (in which case Landlord shall complete such Punch List Items within forty-five (45) days after Tenant’s completion of Tenant’s Initial Installations, or the applicable portion thereof, as applicable (subject to an extension of such time period, if necessary, by reason of Force Majeure (which extension period for Force Majeure shall in no event exceed an aggregate of sixty (60) days)). In the event that Landlord shall fail to complete any Punch-List Items within any of such forty-five (45)-day periods (as extended by reason of Force Majeure (which extension period for Force Majeure shall in no event exceed an aggregate of sixty (60) days)), Tenant shall have the right, at its option and upon delivery of at least ten (10) days’ prior notice to Landlord, to complete such Punch-List Items, in which event Landlord shall credit to Tenant against the next installments of Fixed Rent or Recurring Additional Rent due hereunder an amount equal to all actual, reasonable, out-of-pocket costs incurred by Tenant in performing such Punch-List Items. C. (i) On or prior
to September 1, 2021, which date may be extended due to Force Majeure (which extension period for Force Majeure shall in no event exceed an aggregate of one hundred and eighty (180) days) and Tenant’s Delay, Landlord shall construct common area amenity space (the “Amenity Space”) consisting of at least ten thousand (10,000) rentable square feet on the twelfth (12th) floor of the 7-21 Condominium, which Amenity Space shall contain (1) a multi-purpose meeting and event space (which may serve, by way of example, town hall events, training sessions, board meetings and client events), (a) sufficient to accommodate a minimum capacity of 200 people, seated, or 110 people, in a classroom setting and (b) equipped with state-of-the-art telecommunications and AV sources, and (2) a pantry equipped with a warming kitchen, refrigerator and sink. Landlord has provided Tenant with a proposed plan for the Amenity Space, which plan is attached hereto as Exhibit “S”, and Tenant hereby confirms that such plan is acceptable to Tenant. Landlord shall keep Tenant reasonably apprised of any proposed changes to the design of the Amenity Space (the “Amenity Space Changes”) during the build-out process, which changes shall be subject to Tenant’s reasonable approval, which may be requested by e- mail to each of the following addresses: chuck.cerria@fticonsulting.com; Daniel.johnson@fticonsulting.com; William.johnson@turntown.com; and sheena.gohil@colliers.com. Tenant shall approve or reject (with a reasonable explanation for any such rejection), any proposed Amenity Space Changes within five (5) Business Days following Landlord’s request therefor. If Tenant fails to respond within such five (5) Business Day period, Tenant shall be deemed to have given its consent to the applicable Amenity Space Changes. (ii) Tenant shall have (a) a non-exclusive license, co-extensive with the Lease Term, for the use of the Amenity Space, (b) preferential

access in common with other tenants of the Building (it being agreed that Landlord shall not grant any other tenants of the Building access to the Amenity Space that is higher in priority than Tenant’s access to the Amenity Space) to the Amenity Space for any booking made by Tenant at least one-hundred and eighty (180) days in advance or, if such notice is given less than one-hundred and eighty (180) days in advance, on a first-come, first-serve basis (it being understood that in no event shall Landlord accept bookings for the Amenity Space from any persons other than Building tenants and occupants more than one-hundred and eighty (180) days in advance) and (c) the right to cancel any such booking upon notice to Landlord at least forty-five (45) days in advance without incurring any charge therefor, it being agreed and understood that the foregoing shall not be construed as to prevent Landlord from imposing reasonable limitations from time to time on how far in advance a booking for the Amenity Space may be made. Tenant’s use of the Amenity Space shall be subject to established rules and regulations and standards of maintenance applicable to the users of the same, provided that, subject to the terms of this Section 2.02C, (I) Tenant schedules each such use with Building management, and (II) Tenant pays to Landlord, as additional rent, or to the operator of the Amenity Space (the “Operator”), as applicable, after each use by Tenant thereof but within thirty (30) days after being billed therefor, Landlord’s or such Operator’s then established rate for such usage (the “Amenity Usage Charge”), which rate shall be (x) no higher than the rate charged to any other tenant or occupant of the Building, and (y) at least ten percent -9- NY 78267766v2



 

(10%) less than the rate charged to any users other than tenants or occupants of the Building. Tenant agrees and acknowledges that Landlord makes no warranty or representations as to the availability of such use (given that the Amenity Space shall be reserved on a first-come, first-served, basis subject to the limitation set forth above), and that Tenant’s inability to utilize such license due to prior reservations by other tenants or occupants of the Building and/or other users shall not serve as a basis for rent abatement or any claim against Landlord, the Building management or the Board for damages, all of which are hereby specifically waived by Tenant. (iii) Landlord shall cause the Operator to operate the Amenity Space in accordance with pre-established standards of quality and performance as set forth on Exhibit “Q” attached hereto and made a part hereof (the “Quality Standards”). If Tenant believes that the Operator has failed to operate the Amenity Space in accordance with the Quality Standards, Tenant shall have the right to send a notice to Landlord (the “Operator Default Notice”), which notice shall set forth in reasonable detail any deviations from the Quality Standards. If Tenant believes that such failure has occurred more than (3) times in any twelve (12) month period during the Lease Term (and Tenant has delivered the Operator Default Notice to Landlord with respect to each such failure), then Tenant shall have the right to deliver a notice to Landlord (the “Operator Termination Request Notice”) requesting that Landlord (1) terminate the then existing Operator, and (2) replace such Operator with another operator qualified to operate the Amenity Space in accordance with the Quality Standards. Within ten (10) Business Days following Landlord’s receipt of the Operator Termination Request Notice, Landlord shall either (x) use commercially reasonable efforts to terminate the then existing Operator, or (y) notify Tenant that Landlord disputes the
Operator Termination Request Notice, which notice shall specify in reasonable detail the reasons for the dispute (a “Termination Dispute Notice”). In the event that Landlord delivers a Termination Dispute Notice and the parties do not reach a resolution with respect thereto within twenty (20) days following its delivery, either party shall have the right to submit such dispute to Expedited Arbitration in accordance with the provisions of Subsection 11.05B below. Subject to the provisions of the following Subsection 2.02C(iv), the Amenity Space shall remain open and fully operational in accordance with the Quality Standards during the Lease Term. (iv) Landlord reserves the right for itself and for the Board (in accordance with the terms of the Condominium Documents, but subject to the Board SNDA and the Board Consent) to temporarily close the Amenity Space due to Force Majeure (provided that any closure due to Force Majeure shall not exceed an aggregate of one hundred and eighty (180) days), or for Repairs and Alterations (including Repairs following a casualty), which, in the reasonable judgment of Landlord or the Board are desirable or necessary to be made, until said Repairs and Alterations shall have been completed; it being agreed, that except in an emergency, Landlord shall not perform any voluntary Alterations or refurbish the Amenity Space (“Amenity Space Renovations”) more than one (1) time every five (5) years during the Lease Term and shall use commercially reasonable efforts to give Tenant at least twelve (12) months’ prior notice of any Amenity Space Renovations (which notice shall specify in reasonable detail the reason(s) for the closure of the Amenity Space and Landlord’s estimated time period for completion of the applicable Amenity Space Renovation(s)); and no diminution or abatement of rent or other compensation shall or will be claimed by Tenant, except as expressly set forth herein, nor shall this Lease or any of the

obligations of Tenant be affected or reduced, by reason of such closure, nor shall the same constitute an actual or constructive eviction. Landlord agrees to prosecute all Amenity Space Renovations undertaken by Landlord with reasonable diligence and continuity to completion in accordance with the Quality Standards. Landlord shall use commercially reasonable efforts (but shall not be obligated to use overtime or premium pay labor) to minimize interference with Tenant’s use of the Amenity Space in making any Repairs or Alterations, but, except as expressly set forth in the following sentence, there shall be no allowance to Tenant for a diminution of rental value or interruption of business, and no liability on the part of Landlord, by reason of inconvenience, annoyance or injury to business arising from Landlord, the Board or others making any Repairs or Alterations in or to any portion of the Amenity Space. For the purposes hereof, the term “voluntary” with respect to an Alteration shall mean an Alteration that is not requested by Tenant, not necessitated by Legal Requirements or by a requirement of the Insurance Boards, not required pursuant to the obligations of Landlord under this Lease, and not necessitated by Tenant’s specific use or manner of use of the Amenity Space. (v) Notwithstanding anything herein to the contrary, in the event that (x) Landlord fails to construct the Amenity Space on or prior to September 1, 2021, subject to Force Majeure (which extension period for Force Majeure shall in no event exceed an aggregate of one hundred and eighty (180) days) and any Tenant’s Delay, and/or (y) the Amenity Space is closed for at least fifty (50) consecutive days in any twelve (12) month period during the Lease Term and, (1) in the case of clause (x) above, Tenant rents amenity space from -10- NY 78267766v2



 

another provider for all or a portion of the period of time until Landlord constructs the Amenity Space, or (2) in the case of clause (y) above, Tenant rents amenity space from another provider during such time, then, in each case, Tenant shall be entitled to a credit against future payments of the Amenity Usage Charges in the actual, reasonable, out-of-pocket amount paid by Tenant to such other provider for use (for the same purposes that Tenant would have utilized the Amenity Space had it been available) during such period of non-completion or closure as a result thereof (e.g., if closure of the Amenity Space in connection with Amenity Space Renovations is estimated to last twelve (12) weeks and Tenant rents amenity space from another provider during the eleventh (11th) week but the Amenity Space Renovations are completed early, then Tenant would nonetheless be entitled to a credit against future payments of the Amenity Usage Charge as a result thereof), provided that Tenant delivers to Landlord a receipt for such amount, together with reasonable supporting documentation. For purposes hereof, Landlord’s obligation to “construct” the Amenity Space shall be deemed to include cleaning all construction debris therefrom and furnishing the same and otherwise delivering same clean and suitable for use. D. Landlord and Tenant acknowledge and agree that, in order to expedite the build-out of the Demised Premises in as efficient a manner as possible, Landlord and Tenant intend to perform portions of Landlord’s Work, Landlord’s Additional Work, Tenant’s Initial Installations, and Tenant’s Initial Improvements contemporaneously. Landlord and Tenant further acknowledge and agree that, in order to maximize such efficiency, Landlord and Tenant shall each use commercially reasonable efforts to cooperate with the other in the scheduling and performance of each party's respective work. Notwithstanding the foregoing, in the event that, after using such
efforts to cooperate with each other, any conflicts in the scheduling and/or performance of each party's respective work shall remain, (i) from the Effective Date but prior to the Delivery Date, Landlord’s Work shall take priority over Tenant’s Initial Installations (and Tenant may not perform any Tenant’s Initial Improvements), and (ii) from and after the Delivery Date, Tenant’s Initial Improvements shall have priority over Landlord’s Additional Work. Section 2.03 A. If Landlord shall be unable to give possession of the Demised Premises on the Target Commencement Date for any reason, then Landlord shall not be subjected to any liability for the failure to give possession on said date, except as expressly set forth in Subsection 2.03B below; provided, however, no such failure to give possession on such specific date shall affect the validity of this Lease or the obligations of Tenant hereunder or be deemed to extend the Lease Term, except as expressly set forth in Subsection 2.03B below. B. If the Delivery Date shall not occur on or before the Target Commencement Date (as such date may be extended pursuant to the provisions of this Subsection 2.03B below), then Landlord shall not be subject to any liability for any delay in the occurrence of the Delivery Date, but, as Tenant’s sole and exclusive remedy in connection therewith (subject to the provisions of the immediately following sentences in this Subsection 2.03B), the Rent Concession Period shall be extended (x) by one-half (1/2) day for each day after the date (the “Penalty Commencement Date”) that is the later to occur of (aa) the Target Commencement Date and (bb) the Delay Inception Date until the earlier to occur of the Delivery Date and the sixtieth (60th) day following the Penalty Commencement Date, (y) by one (1) day for each day commencing on the sixty-first (61st) day following the Penalty Commencement Date that the Delivery Date shall not have occurred until the earlier to occur of the

Delivery Date and the ninetieth (90th) day following the Penalty Commencement Date, and (z) by one and one-half (1 1/2) days for each day commencing on the ninety-first (91st) day following the Penalty Commencement Date that the Delivery Date shall not have occurred. If the Delivery Date shall be delayed as a result of Force Majeure or Tenant’s Delay, then the Target Commencement Date shall be deemed postponed by one (1) day for each day that the Delivery Date does not occur by virtue of such Force Majeure (which postponement for Force Majeure shall in no event exceed an aggregate of one hundred and eighty (180) days) or Tenant’s Delay. If the Delivery Date has not occurred within one hundred eighty (180) days following the Penalty Commencement Date (such date, the “Landlord’s Work Termination Option Date”) and if the delay in the Delivery Date shall not have been caused by a Force Majeure event (which delay for Force Majeure shall in no event exceed an aggregate of one hundred and eighty (180) days) or Tenant’s Delay, then (except as set forth above), Landlord shall not be subject to any liability for any delay in such Delivery Date, but, as Tenant’s sole and exclusive remedy in connection therewith (except as set forth above), provided that Tenant’s commencement or performance of Tenant’s Initial Improvements is actually delayed solely due to Landlord’s failure to so deliver possession of the Demised Premises to Tenant with Landlord’s Work substantially completed, Tenant shall be entitled to terminate this Lease, but only by notice (the “Termination Option Notice”) delivered to Landlord within fifteen (15) days after the Landlord’s Work Termination Option Date -11- NY 78267766v2



 

(the “Termination Option Period”), time being of the essence with respect thereto, with such termination to be effective as of the thirtieth (30th) day after the delivery of the Termination Option Notice to Landlord (the “Termination Option Date”); subject, however, to the provisions of the immediately following sentence. In the event that Tenant delivers the Termination Option Notice to Landlord as aforesaid and the Delivery Date has not occurred by the Termination Option Date, (i) this Lease shall be deemed canceled and terminated effective as of the Termination Option Date, and (ii) except with respect to obligations expressly stated to survive the expiration or sooner termination of this Lease, neither party shall have any further obligations to the other under this Lease. Failure by Tenant to deliver the Termination Option Notice during the Termination Option Period shall be deemed to constitute a waiver of Tenant’s right to terminate this Lease under this Subsection 2.03B. For purposes of determining the Rent Concession Period extension and whether Tenant may terminate this Lease, Landlord’s Work shall be deemed substantially completed on the day it would have been substantially completed but for Tenant’s Delay or Force Majeure (subject to the limitations on the extension period for Force Majeure set forth above in this Subsection 2.03B), if any. C. If Landlord fails to substantially complete Landlord’s Additional Work on or prior to the Additional Work Completion Date, subject to Force Majeure (which extension period for Force Majeure shall in no event exceed an aggregate of one hundred and eighty (180) days) and Tenant’s Delay, provided that Tenant is not then receiving any extension of the Rent Concession Period pursuant to the provisions of Subsection 2.03B above, as Tenant’s sole and exclusive remedy in connection therewith, the Rent Concession Period shall be extended by one-half (1/2) day for each day after the date that is the later
to occur of (aa) the Additional Work Completion Date and (bb) the Delay Inception Date until Landlord’s Additional Work has been substantially completed. Section 2.04 The parties hereto agree that this Article 2 constitutes an express provision as to the time at which Landlord shall deliver possession of the Demised Premises to Tenant, and Tenant hereby waives any rights to rescind this Lease which Tenant might otherwise have pursuant to Section 223-a of the Real Property Law of the State of New York, or pursuant to any other law of like import now or hereafter in force. Section 2.05 A. Subject to the terms and conditions hereinafter set forth, Landlord shall provide to Tenant a construction allowance (“Landlord’s Contribution”) to reimburse Tenant during the twenty-four (24) month period (the “Eligible Reimbursement Period”) commencing on the Commencement Date for the costs expended by Tenant to perform Tenant’s Initial Improvements, in an aggregate amount not to exceed Thirteen Million Eight Hundred Eighty-Two Thousand Eight Hundred and 00/100 Dollars ($13,882,800.00). Landlord shall fund the portion of Landlord’s Contribution then being requisitioned in the manner set forth in Subsections 2.05B and 2.05C below, but only if all of the following conditions shall have been satisfied: (i) Tenant shall not then be in default (after notice of such default shall have theretofore been given to Tenant, but subject to the provisions of Subsections 2.05F(i) and/or (ii) below) with respect to any of the monetary or material non-monetary terms, covenants or conditions to be performed or observed by Tenant under this Lease, nor shall an Event of Default have occurred and then be continuing (subject to the provisions of Subsection 2.05F(ii) below); (ii) Tenant shall have obtained, and at all times during the construction period shall maintain, all necessary permits, licenses, authorizations and approvals from all governmental authorities having or

asserting jurisdiction in connection with Tenant’s Initial Improvements, and shall have delivered true copies thereof to Landlord; and (iii) Tenant shall have delivered to Landlord, for approval by Landlord: (x) a completed requisition for payment (using the AIAG702 form, or any successor form, issued by the American Institute of Architects), certified and sworn to by Tenant’s architect stating or accompanied by: (1) the amount being requested, (2) receipted invoices for all labor and materials theretofore performed as part of Tenant’s Initial Improvements not previously delivered to Landlord, or such other reasonable evidence of payment, (3) the cost of labor and materials theretofore performed and incorporated in the Demised Premises and the aggregate cost of the entire Tenant’s Initial Improvements to be performed, and (4) that the work completed to date has been performed in good and workmanlike manner in accordance with the plans and specifications approved by Landlord in all material respects and in compliance with all Legal Requirements; and (y) partial waivers of lien from all contractors and subcontractors who shall have furnished materials or supplies or performed work or services in connection with -12- NY 78267766v2



 

Tenant’s Initial Improvements (it being agreed that any subcontractor who furnishes the same on behalf of itself and any of its sub-subcontractors shall not also be required to deliver lien waivers from any such sub-subcontractors). B. Within thirty (30) days after Tenant shall have complied with all of the conditions set forth in the foregoing Subsection 2.05A, and no more often than twice each month, Landlord shall pay to Tenant an amount equal to that portion of Landlord’s Contribution, which shall equal, on a percentage basis, that portion of Tenant’s Initial Improvements then completed in accordance with the provisions hereof, as certified by Tenant’s architect, less all amounts of Landlord’s Contribution previously disbursed; provided, however, that (x) Landlord shall not be required to make more than one (1) payment per calendar month, and (y) the disbursements hereunder shall be subject to a retention of ten (10%) percent until Tenant’s Initial Improvements shall have been finally and fully completed and approved in accordance with Article 5 hereof (The date upon which Landlord is required to make the payment of Landlord’s Contribution to Tenant pursuant to this Subsection 2.05B is referred to herein as the “Contribution Due Date”.) C. Provided that Tenant shall not then be in default (after notice of such default shall have theretofore been given to Tenant, but subject to the provisions of Subsections 2.05F(i) and (ii) below) with respect to any of the monetary or material non-monetary terms, covenants or conditions to be performed or observed by Tenant under this Lease, then, within thirty (30) days following the last to occur of: (i) Tenant’s request for payment of the final installment of Landlord’s Contribution, which request, in the case of Landlord’s Contribution, may not be submitted to Landlord more than thirty (30) days following the expiration of the Eligible Reimbursement Period, (ii) completion of Tenant’s Initial Improvements (except
for punch-list items) in accordance with the provisions of Article 5 below, (iii) the certification of Tenant’s architect that Tenant’s Initial Improvements have been completed in a good and workmanlike manner, in accordance with the plans and specifications approved by Landlord in all material respects and in compliance with all Legal Requirements, (iv) delivery by Tenant to Landlord of waivers of lien from all contractors, subcontractors and materialmen who shall have furnished materials or supplies or performed work or services in connection with Tenant’s Initial Improvements (it being agreed that any subcontractor who furnishes the same on behalf of itself and any of its sub-subcontractors shall not also be required to deliver lien waivers from any such sub-subcontractors), (v) Tenant having obtained final approvals of Tenant’s Initial Improvements (including letters of completion or amended certificates of occupancy for each and every permit application filed by or on behalf of Tenant) from all governmental authorities having or asserting jurisdiction (including the New York City Department of Buildings) over the Demised Premises, and Tenant having furnished Landlord with copies thereof unless the same shall be available for public viewing on the New York City Department of Buildings BIS system, and (vi) delivery by Tenant to Landlord of “as built” drawings or Tenant’s Plans stamped “final” by Tenant’s architect and marked to reflect field notes and incorporating all changes and revisions thereto with respect to Tenant’s Initial Improvements in accordance with Subsection 5.02D hereof, the balance (the “Contribution Balance”) of Landlord’s Contribution that has not been previously disbursed (but, in the aggregate, not in excess of the total cost of Tenant’s Initial Improvements) shall be disbursed to Tenant. Tenant expressly agrees that Landlord’s obligation to pay the Contribution Balance shall be conditioned upon Tenant’s timely compliance

with the requirements set forth in clauses (i) - (vi) of this Subsection 2.05C. D. Landlord’s obligation to pay Landlord’s Contribution shall only apply to that part of Tenant’s Initial Improvements performed during the Eligible Reimbursement Period that consists of (i) the installation of walls, partitions, fixtures, improvements and appurtenances permanently attached to or built into the Demised Premises, including the following: mechanical systems, flooring, ceilings, bathrooms, duct work, electrical wiring, plumbing, millwork and supplemental air-conditioning systems (if any), affixed carpeting and other floor coverings (with all such work being referred to herein collectively as “hard costs”), and (ii) design fees, architectural, engineering, construction management and other construction consultants’ fees, filing fees and permitting costs (with all such fees being referred to herein collectively as “soft costs”). E. The right to receive Landlord’s Contribution with respect to Tenant’s Initial Improvements as set forth in this Section 2.05 shall be for the exclusive benefit of Tenant, it being the express intent of the parties hereto that in no event shall such right be conferred upon or for the benefit of any third party, including, without limitation, any contractor, subcontractor, materialman, laborer, architect, engineer, attorney or any other person, firm or entity; provided, however, that nothing in the foregoing shall limit Tenant’s right to use Landlord’s Contribution to pay any such parties for services or work performed in connection with Tenant’s Initial Improvements, to the extent not prohibited pursuant to Subsection 2.05D above. -13- NY 78267766v2



 

F. (i) Supplementing the provisions of Subdivision 2.05A(i) and Subsection 2.05C above, if, on the date that Tenant shall request a disbursement of Landlord’s Contribution (including the Contribution Balance), Tenant shall be in default after Tenant shall have theretofore been given notice of any such default with respect to any of the monetary or material non-monetary obligations of Tenant under this Lease, then Tenant’s right to request such disbursement of Landlord’s Contribution shall be deemed suspended until such time as Tenant shall have cured such default. If Tenant shall have cured such default within the applicable cure period, then Tenant’s right to request such disbursement of Landlord’s Contribution shall be deemed reinstated, but only if Tenant shall have complied with the other applicable requirements of this Section 2.05 (provided however, that in no event shall the Eligible Reimbursement Period be extended for more than ninety (90) days in the aggregate by virtue of this Subsection 2.05F(i)). (ii) If (I) an Event of Default occurs by reason of Tenant’s failure to cure a monetary or material non-monetary default within the specified cure period therefor in this Lease pursuant to Subdivision 2.05(F)(i) above, or (II) on the date that Tenant shall request a portion of Landlord’s Contribution (including the final installment thereof) an Event of Default shall have occurred and is continuing, then, in either case, if (a) Tenant cures such Event of Default prior to the EOD Cure Date, Landlord shall not have terminated this Lease in accordance with Article 15 below by virtue of such Event of Default, and (b) (x) Tenant shall not be in default of any of Tenant’s other monetary or material non-monetary obligations under this Lease after notice of such default shall have been given to Tenant (in which event Subsection 2.05F(i) and (ii) shall apply), and (y) no other Event of Default shall then be continuing (in which event this Subsection 2.05F(ii) shall apply)
then, from and after the subject EOD Cure Date, Tenant’s right to request such portion of the Landlord’s Contribution shall be deemed reinstated, but only if Tenant shall have complied with the other applicable requirements of this Section 2.05 (provided, however, that in no event shall the Eligible Reimbursement Period be extended for more than 90 days in the aggregate by virtue of this Subsection 2.05F(ii) and Subsection 2.05F(i) hereof). The “EOD Cure Date” shall mean the earlier to occur of (A) the date on which Tenant gives notice to Landlord that Tenant has cured the applicable Event of Default or (B) the date on which Landlord received actual knowledge of such cure, provided that with respect to clause (B) above, in no event shall such date be more than five (5) Business Days prior to Landlord’s receipt of Tenant’s notice as provided in clause (A) above. G. Any portion of Landlord’s Contribution not requested by Tenant during the Eligible Reimbursement Period (or, with respect to the final installment thereof, within thirty (30) days thereafter) pursuant to the terms of this Article 2 shall be credited against Fixed Rent first coming due and payable hereunder. H. If any installment of Landlord’s Contribution or Landlord’s Space Planning Contribution is not paid on or prior to the applicable Contribution Due Date (or the expiration of the thirty (30) day period set forth in Section 2.06 hereof with respect to Landlord’s Space Planning Contribution), the same shall bear interest at the Interest Rate from the applicable Contribution Due Date until paid. If any installment of Landlord’s Contribution or Landlord’s Space Planning Contribution is not paid within forty-five (45) days after the Contribution Due Date (or the expiration of the thirty (30) day period set forth in Section 2.06 hereof with respect to Landlord’s Space Planning Contribution), Tenant shall have the right to deliver notice to Landlord, provided that such notice shall bear the following

legend typed in bold, capital letters at the top: “IF LANDLORD SHALL FAIL TO PAY THE INSTALLMENT OF LANDLORD’S CONTRIBUTION OR LANDLORD’S SPACE PLANNING CONTRIBUTION PREVIOUSLY REQUESTED PURSUANT TO [SUBSECTION 2.05A OF THE LEASE ] / [SECTION 2.06 OF THE LEASE] WITHIN TEN (10) BUSINESS DAYS AFTER LANDLORD’S RECEIPT OF THIS SECOND REQUEST THEREFOR, TENANT SHALL HAVE THE RIGHT TO DEDUCT THE UNPAID PORTION OF SUCH INSTALLMENT FROM THE NEXT INSTALLMENT(S) OF FIXED RENT COMING DUE IN ACCORDANCE WITH THE PROVISIONS OF SUBSECTION 2.05H OF THE LEASE.” If, within ten (10) Business Days after receipt of such notice, Landlord shall not have paid to Tenant the amount of such unpaid installment, and Landlord shall not have disputed any aspect of such unpaid installment claimed by Tenant (it being understood that Landlord shall pay any portion of such unpaid installment that Landlord does not dispute), then Tenant may deduct the unpaid portion of such unpaid installment (together with interest at the Interest Rate accruing from and after the Contribution Due Date (or the expiration of the thirty (30) day period set forth in Section 2.06 hereof with respect to Landlord’s Space Planning Contribution) through the date paid by Landlord or deducted by Tenant, as the case may be) from the next installment of Fixed Rent coming due. If Landlord does pay the amount -14- NY 78267766v2



 

of such unpaid installment within ten (10) Business Days after receipt of such notice, Landlord shall pay (if and to the extent not already paid) the interest with respect to such unpaid installment that has accrued, at the Interest Rate, from and after the Contribution Due Date (or the expiration of the thirty (30) day period set forth in Section 2.06 hereof with respect to Landlord’s Space Planning Contribution) through the date such installment is paid by Landlord. Any dispute under this Subsection 2.05H with respect to any aspect of such unpaid installment shall be resolved by Expedited Arbitration in accordance with the provisions of Subsection 11.05B below. In the event that the arbitrator shall determine in favor of Tenant, and within ten (10) Business Days after such determination, Landlord shall not have paid to Tenant the amount that such arbitrator determined is due to Tenant, then Tenant may deduct the unpaid portion of such amount from the next installment of Fixed Rent coming due (together with interest at the Interest Rate accruing from and after the applicable Contribution Due Date (or the expiration of the thirty (30) day period set forth in Section 2.06 hereof with respect to Landlord’s Space Planning Contribution) through the date paid to Tenant). Section 2.06 Within thirty (30) days following Tenant’s request therefor, Landlord agrees to provide to Tenant an amount (“Landlord’s Space Planning Contribution”) for the cost expended by Tenant to perform the test- fit (and all revisions) with respect to Tenant’s Initial Improvements, in an aggregate amount not to exceed Twenty Four Thousand One Hundred Forty-Four and 00/100 Dollars ($24,144.00). ARTICLE 3. RENT Section 3.01 Tenant covenants and agrees that, during the Lease Term, Tenant shall pay to Landlord the Fixed Rent in accordance with Section 1.01 at the annual rate set forth on Schedule 1-2 attached hereto, in equal monthly installments, in advance, on the first day of each
calendar month during the Lease Term, at the office of Landlord or such other place as Landlord may designate without any abatement, reduction, setoff, counterclaim, defense or deduction whatsoever, except as otherwise expressly set forth in this Lease. Notwithstanding the foregoing, Tenant’s obligation to pay any Fixed Rent (such amount, the “Excused Rent”) for the period beginning on the Commencement Date and ending on the day immediately preceding the Rent Commencement Date (the “Rent Concession Period”), as such Rent Concession Period may be extended pursuant to Subsection 2.03B above, this Section 3.01, or any other provisions of this Lease expressly granting Tenant an abatement or offset right for Fixed Rent, shall abate so long as no monetary or material non-monetary default (after notice of such monetary or material non-monetary default shall have theretofore been given to Tenant, but subject to the provisions of Subsection 3.07 below). As used herein, the “Rent Commencement Date” shall mean the date that occurs twelve (12) full months and fifteen (15) days following the Commencement Date (i.e., April 15, 2022 if the Commencement Date occurs on the Target Commencement Date); provided that if following the Commencement Date, Tenant is actually delayed in performing or substantially completing Tenant’s Initial Improvements due solely to a Construction Delay, and such Construction Delay continues for more than thirty (30) days following the date on which Tenant delivers notice to Landlord setting forth the Construction Delay (which notice may not be sent prior the actual occurrence of the Construction Delay) (such notice, the “Construction Delay Notice”), the Rent Commencement Date shall be postponed by one (1) day for each calendar day that Tenant is so delayed, commencing on the thirty-first (31st) day following Tenant’s delivery of the Construction Delay Notice (or the date on which Landlord actually

became aware thereof, as applicable; provided that in no event shall such date be more than five (5) Business Days prior to Landlord’s receipt of the Construction Delay Notice) (the “Construction Delay Commencement Date”) until the earlier to occur of (a) the date upon which the Construction Delay ceases to exist, and (b) the date that occurs seventy-five (75) days following the Construction Delay Commencement Date. In the event that Tenant’s obligation to pay Fixed Rent shall commence on a date which shall be other than the first day of a calendar month, the same shall be prorated at the rental rate applicable during the first year of the Lease Term, and shall be paid by Tenant to Landlord together with the first full monthly installment of Fixed Rent as shall become due hereunder (after applying the Excused Rent and any other abatement, offset or rent credit that Tenant is expressly entitled to under this Lease). In the event that the Lease Term shall expire or sooner terminate on a date that shall be other than the last day of a calendar month, Tenant’s obligation to pay Fixed Rent shall be prorated at the then prevailing rental rate. Section 3.02 All costs, charges, expenses and payments (including the payments required to be made by Tenant pursuant to Article 19 below) which Tenant assumes, agrees or shall be obligated to pay to Landlord -15- NY 78267766v2



 

pursuant to this Lease (other than Fixed Rent) shall be deemed additional rent, and, in the event that Tenant shall fail to timely pay the same, Landlord shall have all of the rights and remedies with respect thereto as are provided for herein or by applicable Legal Requirements in the case of non-payment of Fixed Rent. If no date is specified herein for Tenant’s payment of additional rent, then same shall be due within thirty (30) days after being billed therefor. Section 3.03 Tenant covenants to pay the Fixed Rent and additional rent as in this Lease provided, when due and, unless otherwise expressly provided elsewhere in this Lease, without notice or demand, in lawful money of the United States which shall be legal tender in payment of all debts and dues, public and private, at the time of payment. If any installment of Fixed Rent or any additional rent shall not be paid within five (5) Business Days after such installment of Fixed Rent or additional rent shall have first become due, then, in addition to paying such installment of Fixed Rent or additional rent, Tenant shall also pay to Landlord interest thereon from the due date until such installment of Fixed Rent or additional rent, together with such interest thereon that has theretofore accrued, is fully paid at the Interest Rate (defined in Article 16 below); provided that Tenant shall not be required to pay interest the first (1st) time in any calendar year that Tenant fails to pay Fixed Rent or additional rent within five (5) Business Days after such payment shall first become due, unless Tenant shall have failed to pay such rent within five (5) Business Days after Landlord shall have given Tenant notice that such rent is past due. Such interest charge shall be due and payable as additional rent with the next monthly installment of Fixed Rent. The foregoing obligations on the part of Tenant shall not preclude the simultaneous or subsequent exercise by Landlord of any and all other rights or remedies provided for in this
Lease or now or hereafter existing at law or in equity. No payment by Tenant or receipt by Landlord of a lesser amount than the Fixed Rent or additional rent herein stipulated shall be deemed to be other than on account of the earliest stipulated Fixed Rent or additional rent (unless Landlord, in Landlord’s sole and absolute discretion, shall otherwise so elect), nor shall any endorsement or statement on any check or in any letter accompanying any check or payment, as Fixed Rent or additional rent, be deemed an accord and satisfaction, and Landlord may accept such check or payment without prejudice to Landlord’s right to recover the balance of such Fixed Rent and additional rent or pursue any other remedy provided in this Lease, at law or in equity. Section 3.04 If all or any part of the Fixed Rent or additional rent shall at any time become uncollectible, reduced or required to be refunded by virtue of any Legal Requirements (including rent control or stabilization laws), then for the period prescribed by said Legal Requirements, Tenant shall pay to Landlord the maximum amounts permitted pursuant to said Legal Requirements, and Tenant shall execute and deliver such agreement(s) and take such other reasonable steps as Landlord may reasonably request (provided that same are then legally permissible) to permit Landlord to collect the maximum rent which, from time to time during the continuance of such legal rent restriction, may be legally permissible (and not in excess of the amounts then reserved therefor under this Lease). Upon the expiration or other legal termination of the applicable period of time during which such amounts shall be uncollectible, reduced or refunded: (a) the Fixed Rent and additional rent shall become and shall thereafter be payable in accordance with the amounts reserved herein for the periods following such expiration or termination, and (b) provided that Tenant is legally permitted to pay and Landlord is legally permitted to

collect same, Tenant shall pay to Landlord as additional rent, within thirty (30) days after demand, all uncollected, reduced or refunded amounts that would have been payable for the aforesaid period under this Lease absent such Legal Requirements (and not in excess of the amounts then reserved therefor under this Lease). The provisions of the immediately preceding sentence shall survive the expiration or sooner termination of this Lease. Section 3.05 If Landlord shall direct Tenant to pay Fixed Rent or additional rent to a “lockbox” or other depository whereby checks issued in payment of Fixed Rent or additional rent (or both, as the case may be) are initially cashed or deposited by a person or entity other than Landlord (albeit on Landlord’s authority), then Tenant shall be fully credited with making such payment when actually received by such other person or entity on Landlord’s authority exactly as if same were received by Landlord, and for any and all purposes under this Lease (subject to Section 30.01 below), Tenant shall not be in default of Tenant’s obligation to pay Fixed Rent or additional rent, nor shall any interest (as provided for in Section 3.03 above) be imposed, if and for so long as Tenant shall timely pay Fixed Rent and additional rent required pursuant to this Lease in the manner designated by Landlord and such payment by Tenant shall be deemed to satisfy Tenant’s obligations hereunder as if such payments were made to Landlord. Section 3.06 Notwithstanding anything to the contrary contained in this Article 3 (but subject to the last sentence of this Section 3.06), provided that Landlord shall give Tenant not less than thirty (30) days’ prior -16- NY 78267766v2



 

notice thereof (which notice shall identify a domestic bank and contain appropriate wire instructions), Tenant shall pay all future monthly installments of Fixed Rent at the office of such domestic bank, by wire transfer of immediately available federal funds, to the account of Landlord. On not less than thirty (30) days’ prior notice, Landlord may thereafter revise or revoke such direction to pay Fixed Rent by wire transfer. If Landlord shall direct Tenant to pay Fixed Rent by wire transfer in accordance with this Section 3.06, then Tenant shall not be in default of Tenant’s obligation to pay Fixed Rent (and Tenant shall not be responsible for the payment of any interest resulting from any late payment thereof) if and for so long as Tenant shall timely comply with Landlord’s wire instructions in connection with such payments. Accordingly, if Tenant shall have timely complied with Landlord’s instructions pertaining to a wire transfer given as aforesaid, but the funds shall thereafter have been misdirected or not accounted for properly by the recipient bank designated by Landlord, then the same shall not relieve Tenant’s obligation to make the payment so wired, but shall toll the due date for such payment until the wired funds shall have been located. Nothing contained in the immediately preceding sentence shall be construed to place Tenant in default of Tenant’s obligation to pay rent, or to make Tenant subject to any interest resulting from any late payment thereof, if and for so long as Tenant shall timely initiate such wire transfer of the rent required to be paid pursuant to this Lease to the account designated by Landlord. Notwithstanding anything to the contrary contained in this Section 3.06, payments made by Tenant through the ACH network (i.e., the Automated Clearing House network that is under the supervision of the National Automated Clearing House Association or any successor thereto) shall be deemed to be the equivalent of a wire transfer of
immediately available federal funds. Section 3.07 Supplementing the provisions of Section 3.01 above, if, at any time during the Rent Concession Period, or during any period of time thereafter that Tenant shall be entitled to the Excused Rent, as the case may be: A. Tenant shall be in default (after Tenant shall have theretofore been given notice of any such default) with respect to any of the monetary or material non-monetary obligations of Tenant under this Lease, then the Rent Concession Period, or Tenant’s right to the Excused Rent, as the case may be, shall be deemed suspended until such time as Tenant shall have cured such monetary or material non-monetary default. If Tenant shall have cured such monetary or material non-monetary default within the applicable cure period, then the Rent Concession Period and Tenant’s right to the Excused Rent shall, as the case may be, be deemed reinstated; or B. If (I) an Event of Default occurs by reason of Tenant’s failure to cure a monetary or material non-monetary default within the specified cure period therefor in this Lease pursuant to Subsection 3.07A above, or (II) on the date on which Tenant shall be entitled to the Excused Rent, an Event of Default shall have occurred and is continuing, then, in either case, if (a) Tenant cures such Event of Default prior to EOD Cure Date and Landlord shall not have terminated this Lease in accordance with Article 15 below by virtue of such Event of Default, and (b) (x) Tenant shall not be in default of any of Tenant’s other monetary or material non-monetary obligations under this Lease after notice of such default shall have been given to Tenant (in which event Subsection 3.07A and B shall apply), and (y) no other Event of Default shall then be continuing (in which event this Subsection 3.07B shall apply), then, from and after the subject EOD Cure Date, the Rent Concession Period and Tenant’s right to the Excused Rent shall, as the case may be, be deemed reinstated.

ARTICLE 4. USE Section 4.01 Tenant shall use and occupy the Demised Premises for the Authorized Use, and for no other purpose. Section 4.02 Subject to the provisions of Section 31.17 below, Tenant specifically agrees that Tenant shall not permit any part of the Demised Premises to be used for any of the following purposes: (a) for retail banking or retail lending purposes of any kind; (b) for a safe deposit business or the sale of travelers checks and/or foreign exchange to the general public on an “off-the-street” basis; (c) as a kitchen other than a typical office pantry or (subject to the provisions of Section 4.04 below) warming kitchen, in each case, for the exclusive use of Tenant and Persons Within Tenant’s Control, but in no event shall any open flame cooking be permitted anywhere in the Demised Premises), restaurant or cafeteria (other than a Dining Facility that complies with the provisions of Section 4.04 below); (d) for manufacturing, storage, shipping, or receiving (other than with respect to the shipping and -17- NY 78267766v2



 

receiving of mail, packages and other items as customary and appropriate for a typical office occupant of comparable size); (e) for retail securities brokerage purposes open to the general public on an “off-the-street” basis; (f) for any retail sales to the general public on an “off the street” basis or as a store (except that the foregoing shall not be deemed to prohibit the telephonic sale of products or services ancillary to the Authorized Use); (g) for an office sharing or co-working business, or for the operation of a business that provides office suites and/or shared office workplaces to its clients, customers or members, (h) for the sale of any food or beverage or as a news and cigar stand (or anything similar thereto), other than vending machines for the exclusive use of Tenant and Persons Within Tenant’s Control; (i) for any sale of merchandise with delivery at or from the Demised Premises; (j) for the production of samples or workroom; or (k) for any purpose other than the Authorized Use. In addition, no part of the Demised Premises may be used by (i) an agency, department or bureau of the United States Government, any state or municipality within the United States, or any foreign government, or any political subdivision of any of them, or (ii) if, in Landlord’s reasonable judgment, such use will lower the first-class character of the Building (including, by way of example, and not of limitation, by generating foot traffic in the lobby of the Building in excess of foot traffic commensurate with ordinary office use), or create unreasonable or excessive elevator loads, including if such use would be by any tax exempt entity within the meaning of Section 168(h)(2) of the Internal Revenue Code of 1986, as amended, or any successor or substitute statute, or rule or regulation applicable thereto (as same may be amended). Section 4.03 Tenant expressly acknowledges that irreparable injury will result to Landlord in the event of a breach of any of the covenants made by
Tenant in this Article 4, and it is agreed that, in the event of such breach, Landlord shall be entitled, in addition to any other remedies available, to an injunction to restrain the violation thereof. Section 4.04 A. During the Lease Term, and subject to all applicable Legal Requirements, all requirements or recommendations of Insurance Boards, and Rules and Regulations, Tenant may, at Tenant's own cost and expense, install, maintain and operate in a portion of the Demised Premises, subject to the Dining Facility Location Requirements being satisfied, a warming kitchen and dining facility (collectively, the “Dining Facility”) in accordance with, and subject to, the terms, covenants and conditions contained in this Section 4.04 and the other applicable provisions of this Lease. For the avoidance of doubt, (i) the Dining Facility may include tables, chairs and microwaves for use by Tenant and Persons Within Tenant’s Control and (ii) any typical office pantries installed, maintained and operated at the Demised Premises for the exclusive use of Persons Within Tenant’s Control shall not be deemed a “Dining Facility” and shall not be subject to the terms of this Section 4.04. B. The “Dining Facility Location Requirements” shall mean that (a) the warming kitchen consists of no more than 15,000 contiguous rentable square feet, in the aggregate, (b) no odors shall emanate from the warming kitchen to areas outside of the Demised Premises, (c) no noise (including music) or vibrations emanating from the Dining Facility are audible or can be felt in any portion of the Building outside the Demised Premises, and (d) neither the Dining Equipment, nor the use or operation of the Dining Facility or any of the Dining Equipment, shall materially and adversely affect the operation of any part of the Building Systems, or any Building service or utility, or disturb any other tenant or other occupant of the Building. If at any time during the Lease Term any of the Dining Facility

Location Requirements are not satisfied and Tenant is not able to remedy same within five (5) Business Day after notice from Landlord thereof, the portion of the Demised Premises being used as a Dining Facility shall not be used for the Dining Use (as hereinafter defined); provided, however, that, if all of the Dining Facility Location Requirements can be satisfied by relocating the Dining Facility to another portion of the Demised Premises, Tenant may, at Tenant's own cost and expense, so relocate the Dining Facility to another portion of the Demised Premises. In furtherance of satisfying the Dining Facility Location Requirements, as part of the work to be performed in the Dining Facility, the Dining Equipment and the placement and installation thereof shall be subject to Landlord's reasonable approval and conditions, and Tenant shall, at Tenant's own cost and expense, comply with such requirements that Landlord may reasonably impose with respect to the operation of the Dining Facility (including the Dining Equipment), all without any representation or warranty on the part of Landlord that such approval, conditions and/or requirements will result in the satisfaction of the Dining Facility Location Requirements. C. The Dining Facility shall be used solely for (i) the warming (but not open flame cooking) and/or sale of food to, and (ii) dining for use by, the officers, employees and business visitors of Tenant, or any parent, affiliate or subsidiary of Tenant, and Tenant's permitted subtenants and Desk Sharing Entities, and for no other purpose (the foregoing use being herein referred to as the “Dining Use”), it being understood and agreed that, -18- NY 78267766v2



 

for the purposes of this Lease, a “business visitor of Tenant, or any parent, affiliate or subsidiary of Tenant, and Tenant's permitted subtenants and Desk Sharing Entities” (and words of similar import) shall not include other tenants or other occupants of the Building unless such tenants or other occupants have a business reason to be in the Demised Premises other than to use the Dining Facility. Tenant shall not permit the Dining Facility to be used by any person or entity other than the officers, employees and business visitors of Tenant, or any parent, affiliate or subsidiary of Tenant, or of Tenant's permitted subtenants and Desk Sharing Entities, or any other person having a business reason to be in the Demised Premises other than to use the Dining Facility, without first obtaining Landlord's prior consent. D. Any and all work that Tenant desires to perform in the Dining Facility to prepare same for the Dining Use shall be performed by Tenant, at Tenant’s own cost and expense, in accordance with, and subject to, Article 5 of this Lease, and all of the other applicable provisions of this Lease. Nothing contained in this Lease shall be deemed to constitute a warranty or representation by Landlord that any portion of the Demised Premises may lawfully be used, occupied or operated for the Dining Use, or that any portion of the Demised Premises is suitable for the Dining Use or will satisfy the Dining Facility Location Requirements, Tenant hereby acknowledging that neither Landlord, nor any person acting on behalf of Landlord, has made any representations or warranties as to whether any portion of the Demised Premises may be so used, occupied or operated or whether any portion of the Demised Premises is suitable for such use or can satisfy the Dining Facility Location Requirements. E. Tenant, at Tenant’s own cost and expense, shall obtain and maintain all necessary approvals of all governmental authorities having jurisdiction (including all permits and
licenses, and any amendment to the certificate of occupancy for the Building) that are necessary in order to occupy and operate the Dining Facility for the Dining Use. If and to the extent that Landlord's cooperation is reasonably required to obtain any of such approvals, permits, licenses or amendments, provided that Tenant shall not then be in default of any of the monetary or material non-monetary obligations of Tenant under this Lease (after notice of such breach or default shall have theretofore been given to Tenant, but subject to Subsection 4.04K below), Landlord agrees to reasonably cooperate with Tenant (at no cost to Landlord) in connection with Tenant obtaining such approvals, permits, licenses or amendments (including, if necessary, the execution of any applications or other documents required therefor), but only if and to the extent that Landlord shall not incur any out-of-pocket expense or suffer any liability thereby. Tenant shall at all times comply with the terms and conditions of each such approvals, permits, licenses and amendments. F. Notwithstanding anything contained in this Lease to the contrary, if Tenant shall elect to construct the Dining Facility, then it shall be Tenant’s obligation, at Tenant’s own cost and expense, to (i) operate the Dining Facility, including all of the equipment located within the Dining Facility or otherwise used in connection with the operation of the Dining Facility, regardless of whether said equipment (collectively, the “Dining Equipment”) is affixed to the Building, (ii) clean the Dining Facility (including the Dining Equipment), (iii) maintain the Dining Facility (including the Dining Equipment) in good working order and condition, and (iv) make all necessary repairs to and replacements of the Dining Facility and the Dining Equipment and to all other portions of the Building inside and outside the Demised Premises that are damaged by the installation, use, operation, maintenance, repair, replacement and/or

removal of the Dining Facility or the Dining Equipment, all in accordance with, and subject to, all applicable Legal Requirements and all requirements or recommendations of Insurance Boards. All water used in connection with the operation of the Dining Facility (including the Dining Equipment) shall be paid for by Tenant and measured by the metering system described herein, and Tenant shall be supplied with cold water for use in the Dining Facility in accordance with, and subject to, all of the terms, covenants and conditions contained in Article 18 below and the other applicable provisions of this Lease. All electricity used in connection with the operation of the Dining Facility (including the Dining Equipment and all hot water heaters servicing such Dining Equipment and Dining Facility) shall be paid for by Tenant and measured by the metering system described below, and Tenant shall be supplied with electricity for use in the Dining Facility in accordance with, and subject to, all of the terms, covenants and conditions contained in Articles 18 and 20 below, and the other applicable provisions of this Lease. G. Tenant, at Tenant’s own cost and expense, shall, in accordance with, and subject to, all Legal Requirements and all requirements or recommendations of Insurance Boards or Article 8 and the other applicable provisions of this Lease: -19- NY 78267766v2



 

(i) To the reasonable satisfaction of Landlord (and in furtherance of Tenant's obligations under Section 36.02 below), keep the Dining Facility, the balance of the Demised Premises and the areas adjacent thereto, free from rats, mice, insects and other vermin, and shall, prior to the opening of the Dining Facility, obtain and maintain at all times during the Lease Term a service contract, with an entity approved by Landlord (which approval shall not be unreasonably withheld, conditioned or delayed), for the extermination of rats, mice, insects and other vermin, in and about the Dining Facility, such service contract and all renewals or replacements thereof to be in form reasonably approved by Landlord, and a copy thereof to be delivered to Landlord prior to the opening of the Dining Facility, or, in the case of renewal or replacement contracts, prior to the termination or expiration of the prior contract; (ii) Prevent fat, grease or any other greasy substance from entering the waste lines of the Building; (iii) Put and maintain the floors in the warming kitchen within the Dining Facility in a waterproof condition, but only to such portions of said floors in, on or around which water is used; (iv) Handle and dispose of all rubbish, refuse, garbage and waste from the Dining Facility in accordance with all applicable Legal Requirements and all requirements or recommendations of Insurance Boards, and not permit the accumulation of any rubbish, refuse or garbage in, on, or about any part of the Building. All food or food product rubbish, refuse, garbage or waste shall be stored until collection in closed containers and kept in a sealed and refrigerated wet trash room within the Demised Premises, to be installed and maintained by Tenant. If at any time during the Lease Term such food or food product rubbish, refuse, garbage and/or waste generated in the Demised Premises results in an increase in Landlord’s trash carting costs or exceeds the capacity that Landlord’s trash carting
service is willing to collect under Landlord’s then existing agreement with such trash carting service (in each case, in excess of such rubbish, refuse, garbage and/or waste that a typical office occupant would generate), Tenant shall, at Landlord’s option, pay the actual increase in such costs or enter into a supplemental trash carting arrangement, at Tenant’s cost, with such trash carting service or, at Tenant’s option, a different trash carting service reasonably approved by Landlord, in each case, with respect to such food or food product rubbish, refuse, garbage and/or waste generated in the Demised Premises in excess of that which a typical office occupant would generate; and (v) Cause all of the Dining Facility Location Requirements to be observed, performed and complied with at all times. H. Tenant shall not permit the plumbing facilities of the Building to be used for any purpose other than that for which they were constructed, or dispose of any garbage or other foreign substance therein, whether through the utilization of so-called “disposal” or similar units, or otherwise. I. To the extent that any insurance premium payable by Landlord, the Board, Overlandlord and/or any Mortgagee is increased as a result of the operation of the Dining Facility, Tenant shall pay to Landlord, as additional rent, the amount of such increase(s) within thirty (30) days after Landlord's demand therefor from time to time. For so long as the Dining Facility is being used or operated, all of the provisions of this Lease in respect of Tenant's insurance obligations shall expressly apply to such use and operation. If and to the extent that any Landlord’s, the Board’s, any Overlandlord’s and/or any Mortgagee’s insurance policies covering the Building will not include (or expressly excludes) liability, loss, injury or damage relating to the Dining Facility (or other portions of the Building) as a result of the use of the Dining Facility, Tenant shall not be permitted to operate a Dining Facility in the

Demised Premises unless and until Tenant obtains the necessary insurance policies therefor and names Landlord, the Board, any Overlandlord, any Mortgagee and any other parties required by the Condominium Documents (subject to the Board SNDA and the Board Consent) as additional insureds thereon. J. Subject to the provisions of Section 4.05 below, under no circumstances shall Tenant sublet the portion, if any, of the Demised Premises being used as the Dining Facility for the purpose of having such sublessee operate the Dining Facility, and notwithstanding anything contained in Article 10 below which may be to the contrary, any subletting or attempted subletting of such portion of the Demised Premises for such purpose shall be null and void. Under no circumstances shall Tenant assign Tenant's rights to use the Dining Facility independent from any assignment of Tenant's interest in this Lease. -20- NY 78267766v2



 

K. Supplementing the provisions of Subsection 4.04E above, if Landlord’s cooperation is reasonably required in connection with Tenant’s obtaining or maintaining approvals of governmental authorities to operate the Dining Facility for the Dining Use, and at such time, Tenant shall be in default (after Tenant shall have theretofore been given notice of any such default) with respect to any of the monetary or material non-monetary obligations of Tenant under this Lease, then Landlord’s obligation to so cooperate shall be deemed suspended until such time as Tenant shall have cured such default. If Tenant shall have cured such default within the applicable cure period, then Landlord’s obligation to so cooperate shall be deemed reinstated. Section 4.05 The retention by Tenant of any third-party to operate the Dining Facility for the Dining Use shall be permitted and shall not be a breach by Tenant of Tenant’s obligations under Article 10 (unless Tenant charges a third-party operator a fee to operate the Dining Facility), but shall be subject to the applicable provisions of this Lease (including Section 5.04 below) and to Landlord’s prior approval (which approval, except as aforesaid, shall not be unreasonably withheld or delayed). Any third-party operator so retained by Tenant shall be deemed to be acting on Tenant’s behalf. No such third-party operator shall have any rights, title or interest in, to or under the Demised Premises or any other portion of the Building, or any rights or remedies against Landlord, and Tenant shall indemnify and hold Landlord harmless from and against any and all, actions, proceedings, liabilities, obligations, claims, damages, deficiencies, losses, judgments, suits, expenses and costs (including court costs and reasonable third-party legal fees and disbursements for which Landlord is or may be liable) arising under or out of or in connection with or resulting from the acts or omissions of any such third-party operator. Tenant shall remain fully
liable for the payment of Fixed Rent and additional rent due and to become due under this Lease and for the observance, performance and compliance with all of the terms, covenants and conditions contained in this Lease on Tenant's part to observe, perform or comply with, and all acts or omissions by any such third-party operator or anyone claiming by, through or under any such third-party operator which shall be a default under this Lease, shall be deemed to be a default by Tenant. Tenant’s right to have a third-party operator manage the Dining Facility shall not be deemed a waiver of Landlord's rights under this Lease to consent to the use or occupancy of the Demised Premises (or any portion thereof) by any other person or entity or to the assignment of this Lease or the subletting of the Demised Premises (or any portion thereof). ARTICLE 5. ALTERATIONS; LIENS; TENANT’S PROPERTY Section 5.01 A. Except as otherwise expressly provided in this Section 5.01, Tenant shall make no Alterations in or to the Demised Premises, including removal or installation of partitions, doors, electrical installations, plumbing installations, water coolers, heating, ventilating and air-conditioning or cooling systems, units or parts thereof or other apparatus, whether structural or non-structural, without the prior written consent of Landlord, and (if required by the Condominium Documents, but subject to the Board SNDA and the Board Consent) the Board, and then only by contractors or mechanics approved in writing by Landlord and (if required by the Condominium Documents, but subject to the Board SNDA and the Board Consent) the Board. Notwithstanding anything to the contrary contained in this Section 5.01, but subject to the terms of the Condominium Documents, the Board SNDA and the Board Consent: (i) Tenant shall have the right, on not less than five (5) Business Days’ prior notice to Landlord, but without being required to obtain Landlord’s

consent, to perform Alterations in or to the Demised Premises that (x) do not require the issuance of a building permit or any other governmental authorization, or (y) involve only the installation of any information technology or office equipment (including printers, televisions, etc.), and do not involve connection to the Building’s electrical or mechanical systems, or (z) are decorative in nature (e.g., painting and the installation or removal of carpeting or wall coverings; collectively, “Decorative Changes”), provided that such Decorative Changes are made entirely within the Demised Premises and do not cost in excess of $2,000,000 in the aggregate (which amount shall increase by 3% as of January 1 of each year during the Lease Term) over a rolling six (6) month period, but Tenant shall nonetheless comply with all of the other applicable requirements governing Alterations set forth in this Article 5, and (ii) Landlord shall not unreasonably withhold or delay consent to any Alterations proposed by Tenant, provided that Tenant shall comply with all of the applicable requirements of this Article 5; it being agreed, however, that Landlord may withhold consent (and Landlord’s withholding of such consent shall be deemed reasonable) to the performance of any Alterations or to any Tenant’s Plans prepared in connection therewith, only if (a) an engineer reasonably selected by -21- NY 78267766v2



 

Landlord and reasonably approved by Tenant shall reasonably determine that the performance of such proposed Alteration in accordance with any of Tenant’s Plans prepared in connection therewith, as the case may be, are not consistent with good engineering practice, or (b) such Alterations would have more than a de minimis adverse impact on any structural element of the Building or Building Systems. B. All Alterations (other than Landlord’s Work and Landlord’s Additional Work): (i) shall be made at Tenant’s own cost and expense, (ii) shall comply with, and shall be performed at such times and in such manner as set forth in, the Rules and Regulations, as same may be amended by Landlord or the Board (subject to the Board SNDA and the Board Consent) from time to time; provided, however, that Tenant shall not be bound by any such amendment by Landlord that (a) imposes, except to a de minimis extent, any new or increased costs or financial obligations on Tenant (unless as a result of compliance with any Legal Requirements) or (b) adversely affects (to more than a de minimis extent) the conduct of Tenant’s business in the Demised Premises, (iii) shall comply with all Legal Requirements and all orders, rules and regulations of Insurance Boards of which Tenant shall have received notice (but only if compliance with such orders, rules or regulations is generally required by prudent owners of Comparable Buildings), (iv) shall be made promptly and in a good and workmanlike manner, and (v) shall not affect the exterior appearance of the Building, it being Landlord’s intention to keep the exterior appearance of the Building uniform (and, in pursuance thereof, Landlord shall have the right to approve (such approval not to be unreasonably withheld or delayed) the appearance of all such Alterations which would be visible from the street level of the Building or, with respect to any partial floor that is made part of the Demised Premises, the common
elevator lobby of such floor). In order to ensure, maintain and control the quality and standards of materials and workmanship in, and the effective security of, the Building and the 7-21 Condominium, including the Demised Premises, Tenant acknowledges that it is reasonable to require Tenant, and Tenant hereby covenants and agrees, to use only general contractors, construction managers and subcontractors (collectively, “Tenant’s Contractors”) from the Approved Contractor List or as otherwise approved by Landlord pursuant to Subsection 5.01D below, and (if required by the Condominium Documents, but subject to the Board SNDA and the Board Consent) the Board; provided, however, that any Alterations to the building management or fire alarm systems of the Building shall be performed only by contractor(s) designated by Landlord. Except as otherwise provided herein, Landlord expressly reserves the right to exclude from the Building, including the Demised Premises, any person attempting to perform any work or act as a Tenant’s Contractor that is not on the Approved Contractor List, an Alternate Tenant’s Contractor or otherwise approved by Landlord and (if required by the Condominium Documents, but subject to the Board SNDA and the Board Consent) the Board. C. Except as otherwise expressly provided herein, the provisions of this Article 5 shall apply to Tenant’s Initial Improvements, as well as to all future Alterations. D. A list of currently approved contractors and major trade subcontractors is annexed hereto as Exhibit “L”. The contractors and subcontractors identified on said list shall be deemed to be approved only for the performance of Tenant’s Initial Improvements and not for any future Alterations. Following completion of Tenant’s Initial Improvements, Landlord or the Board (if permitted by the Condominium Documents, but subject to the Board SNDA and the Board Consent) shall have the right to revise said list in any manner

that Landlord or the Board (if permitted by the Condominium Documents, but subject to the Board SNDA and the Board Consent) deems appropriate; provided, however, that (i) Landlord shall not have the right to disapprove any contractor initially listed on said list for so long as such contractor remains under contract with Tenant with respect to the same work that Tenant initially hired such contractor to perform and (ii) Landlord shall, for the entire Lease Term, maintain a list of not less than five (5) approved general contractors and three (3) subcontractors for each of the major trades, whose fees shall be reasonably competitive in the marketplace and who shall not be affiliated with Landlord. The list of approved contractors and major trade subcontractors, as revised from time to time, is referred to in this Lease as the “Approved Contractor List”. At Tenant’s request, Landlord shall furnish to Tenant a copy of the then current Approved Contractor List from time to time during the Lease Term. If Tenant shall wish to use a contractor or subcontractor not on the then Approved Contractor List to perform an Alteration (any of the foregoing, if approved by Landlord and (if required by the Condominium Documents, but subject to the Board SNDA and the Board Consent) the Board, an “Alternate Tenant’s Contractor”), Tenant shall obtain Landlord’s and (if required by the Condominium Documents, but subject to the Board SNDA and the Board Consent) the Board’s approval of such proposed Alternate Tenant’s Contractor prior to retaining the services of such party (which approval, in the case of Landlord, shall not be unreasonably withheld, conditioned or delayed). Any Alternate Tenant’s Contractor shall be licensed and in good standing in New York City. Landlord shall approve or reject (with a reasonable explanation -22- NY 78267766v2



 

for such rejection), any Alternate Tenant’s Contractor within ten (10) days following Landlord’s receipt of Tenant’s request for such approval. If Landlord fails to approve an Alternate’s Tenant’s Contractor (or fails to respond to Tenant’s request for such approval), Tenant shall have no right to retain the services of such Alternate Tenant’s Contractor and shall use a contractor or subcontractor on the then Approved Contractor List for the performance of such work. Section 5.02 A. Prior to commencing the performance of any Alterations (other than Decorative Changes), Tenant shall furnish to Landlord and (if required by the Condominium Documents, but subject to the Board SNDA and the Board Consent) the Board: (i) Subject to the provisions of Subsection 5.01D above, Tenant’s Plans of such proposed Alterations (to be prepared by a licensed architect or engineer engaged by Tenant, at the cost and expense of Tenant and which architect or engineer shall be subject to Landlord’s and (if required by the Condominium Documents, but subject to the Board SNDA and the Board Consent) the Board’s prior approval, which approval Landlord shall not unreasonably withhold, condition or delay, subject to the provisions of Subsection 5.01A above), in sufficient detail to be accepted for filing by the New York City Department of Buildings (or any successor or other governmental agency serving a similar function), and Tenant shall not commence the performance thereof unless and until (x) Landlord shall have approved Tenant’s Plans, which approval Landlord shall not unreasonably withhold, condition or delay, subject to the last sentence of Subsection 5.01A above, and (y) (if required by the Condominium Documents, but subject to the Board SNDA and the Board Consent) the Board has approved Tenant’s Plans; (ii) A certificate evidencing that Tenant (or Tenant’s Contractors) has (have) procured worker’s compensation insurance covering all persons employed
in connection with the Alteration who might assert claims for death or bodily injury against Overlandlord, Landlord, the Board, Tenant, the Land and/or the Building; (iii) Such additional personal injury and property damage insurance (over and above the insurance required to be carried by Tenant pursuant to the provisions of Section 8.03 below), and builder’s risk, fire and other casualty insurance as Landlord or the Board (if permitted by the Condominium Documents, but subject to the Board SNDA and the Board Consent) may reasonably require in connection with the Alteration, provided that, with respect to Landlord only, such additional insurance is then customarily required by reasonably prudent landlords of Comparable Buildings; (iv) Such permits, authorizations or consents as may be required by any applicable Legal Requirements (which permits, authorizations or consents may be self-certified, if and to the extent permissible under the applicable Legal Requirements, by Tenant’s architect), all of which shall be obtained at Tenant’s cost and expense; provided, however, that (x) no Tenant’s Plans or applications shall be filed by Tenant with any governmental authority without Tenant first obtaining Landlord’s and (if required by the Condominium Documents, but subject to the Board SNDA and the Board Consent) the Board’s consent thereto, which consent Landlord shall not unreasonably withhold, condition or delay, subject to the last sentence of Subsection 5.01A hereof, and (y) if Tenant shall so request, and if a proposed Alteration cannot be effected otherwise, Landlord shall join in applications for any permits, approvals or certificates required to be obtained by Tenant in order to perform any permitted Alterations and shall otherwise reasonably cooperate with Tenant in connection therewith, provided that Landlord shall not be required to incur any expense thereby (except if and to the extent that Landlord shall be reimbursed therefor pursuant to

the provisions of Subsection 5.02B below), and Tenant shall indemnify and hold Landlord harmless from and against any and all liability and damages suffered by Landlord in connection therewith. Notwithstanding anything herein to the contrary, Landlord shall, at its sole cost and expense, cure any Building violation which prevents or hinders Tenant’s ability to obtain any such permits, authorizations or consents and, if such violation results in an actual delay in Tenant’s commencement or performance of Tenant’s Initial Improvements, then same shall constitute a Landlord delay and the Rent Commencement Date shall be postponed by one (1) day for each calendar day that Tenant is so delayed following the later of the Commencement Date and the Delay Inception Date; and -23- NY 78267766v2



 

(v) Except with respect to Decorative Changes, a written letter of authorization, in form reasonably satisfactory to Landlord, signed by all architects, engineers, surveyors, designers and contractors who become involved in such Alterations and who have filed or intend to file any drawings, plans and/or permits with any governmental authorities with respect to such Alterations, which shall confirm that, at Landlord’s request (which request shall only be made if an Event of Default has occurred and is then continuing), any and all of their respective drawings, plans and permits are to be removed or withdrawn from any filing with governmental authorities. B. In the event that Landlord and/or the Board shall submit Tenant’s Plans for any Specialty Alterations (including in connection with Tenant’s Initial Improvements) to a third-party (i.e., not in-house) architects and/or engineers hired by Landlord and/or the Board to review same, Tenant shall reimburse Landlord and/or the Board, in each case as additional rent for Landlord’s and/or the Board’s actual and reasonable out-of- pocket expenses incurred in connection with such review within thirty (30) days after Landlord’s rendition of a statement therefor to Tenant, which statement shall be accompanied by reasonable evidence of any such expense. Landlord shall use commercially reasonable efforts to coordinate Landlord's review of such Tenant’s Plans with the Board's review thereof so as to avoid duplication of the cost and timing of such review. C. Tenant shall keep records (including contracts and work orders) of all Alterations (other than Decorative Changes) performed by Tenant or by Persons Within Tenant’s Control costing in excess of $50,000 (which amount shall increase by 3% as of January 1 of each year during the Lease Term), for a period not to exceed three (3) years following the completion of such Alteration, and shall furnish to Landlord copies thereof within thirty (30) days following
Landlord’s request therefor. Landlord’s review of, and/or any failure by Landlord to object to, any contract or work order contained in such records shall not: (i) be construed as an approval by Landlord of such contract or work order or the contents thereof, (ii) impose any liability on Landlord in connection therewith, or (iii) relieve Tenant of any obligation of Tenant with respect to such Alterations or the Demised Premises as otherwise set forth in this Lease. D. Within ninety (90) days following completion of any Alteration (other than Decorative Changes) and at Tenant’s own expense: (i) Tenant shall deliver to Landlord (a) two full and complete sets of transparencies of “as-built” drawings with respect to (x) all structural Alterations performed by Tenant, and (y) with respect to non-structural Alterations performed by Tenant if required by applicable Legal Requirements or (b) an electronic copy of such “as-built” drawings prepared on an AutoCAD System (or such other commercially customary system or medium as Landlord may reasonably designate); or (ii) if Tenant shall not be obligated to deliver “as-built” drawings described in clause (i) above pursuant to the provisions thereof, then Tenant shall deliver to Landlord Tenant’s Plans stamped “final” by Tenant’s architect and marked to reflect field notes and incorporating all changes and revisions thereto. In addition, as promptly as reasonably practicable following the completion of all Alterations, Tenant shall obtain final approvals of the Alterations (including letters of completion or amended certificates of occupancy for each and every permit application filed by or on behalf of Tenant) by all governmental authorities having or asserting jurisdiction (including the New York City Department of Buildings) if and to the extent the same are required by any such governmental authorities, and Tenant shall furnish Landlord with copies thereof unless the same shall be available for public viewing on the New

York City Department of Buildings BIS system. E. In connection with proposed Alterations to be performed by Tenant that require Landlord’s approval hereunder, Landlord shall use commercially reasonable efforts to review (without charge to Tenant other than in connection with Specialty Alterations) Tenant’s final plans and specifications for such Alterations within ten (10) Business Days after Tenant shall have submitted to Landlord a complete set of such final plans and specifications, in detail sufficient to (x) enable the New York City Department of Buildings to issue a building notice or permit (if such issuance is required by Legal Requirements), and (y) identify all materials to be incorporated in such work (collectively, “Tenant’s Plans”); provided, however, that Tenant shall not be required to identify the sub-composition of the primary materials to be incorporated in such work unless requested by Landlord pursuant to the immediately following sentence. Landlord shall notify Tenant within said 10-Business Day period (a) that Landlord consents to Tenant’s Plans, (b) that Landlord requires additional information or details in order to evaluate Tenant’s Plans, or (c) that Landlord rejects Tenant’s Plans, in which case Landlord shall identify in reasonable detail Landlord’s reason(s) for refusing to consent to Tenant’s Plans and/or required revision(s) to Tenant’s Plans and those portions of Tenant’s Plans or revised plans so disapproved; it being agreed, however, that -24- NY 78267766v2



 

Landlord shall have no liability to Tenant for Landlord’s failure to so notify Tenant within said 10-Business Day period, but the provisions of the last two sentences of this Subsection 5.02E shall apply thereto. Tenant agrees that any review or approval by Landlord of any Tenant’s Plans is solely for Landlord’s benefit, and without any representation or warranty whatsoever to Tenant with respect to the adequacy, correctness or efficiency thereof or otherwise. The granting by Landlord of Landlord’s approval of any Tenant’s Plans shall in no way constitute or be deemed to constitute a judgment or acknowledgment by Landlord as to the compliance of such Tenant’s Plans with any applicable Legal Requirements. If Landlord shall deliver a notice to Tenant denying approval of Tenant’s Plans within ten (10) Business Days after Landlord’s receipt thereof and Tenant delivers a revised (and complete pursuant to the foregoing requirements of this Subsection 5.02E) set of Tenant’s Plans to Landlord within ten (10) Business Days after Landlord delivers such notice, then Landlord shall use commercially reasonable efforts to review (without charge to Tenant) Tenant’s revised plans and specifications within five (5) Business Days after Tenant shall have submitted such revised plans and specifications to Landlord. If Landlord shall fail to respond to Tenant in connection with Tenant’s requested approval of such Tenant’s Plans within (i) ten (10) Business Days after Landlord’s initial receipt thereof, or (ii) five (5) Business Days after Landlord’s receipt of revised plans, as the case may be, then Tenant may deliver a second notice to Landlord requesting Landlord’s approval thereof. If Landlord shall fail to respond to Tenant within five (5) Business Days after Landlord’s receipt of said second notice, then, as Tenant’s sole and exclusive remedy in connection therewith, Landlord shall be deemed to have approved such Tenant’s Plans, provided that such second notice shall have
borne the following legend typed in bold, capital letters at the top: “IF LANDLORD SHALL FAIL TO RESPOND TO THIS REQUEST FOR APPROVAL WITHIN FIVE (5) BUSINESS DAYS AFTER LANDLORD’S RECEIPT OF THIS REQUEST FOR APPROVAL, LANDLORD SHALL BE DEEMED TO HAVE APPROVED THE PLANS AND SPECIFICATIONS DELIVERED TOGETHER HEREWITH IN ACCORDANCE WITH THE PROVISIONS OF SUBSECTION 5.02E OF THE LEASE.” Upon Tenant’s request, Landlord agrees to review Tenant’s preliminary plans and specifications with respect to an Alteration and provide any comments in connection therewith; provided, however, that Tenant shall nonetheless comply with the provisions of this Article 5, including providing Tenant’s Plans to Landlord for review and approval in accordance with this Subsection 5.02E. F. Tenant shall be permitted to access the Demised Premises on March 1, 2021 in advance of the Commencement Date (subject to the provisions of this Lease, including Section 13.08 hereof) for the purpose of planning and coordinating Tenant’s Initial Improvements and Tenant’s furniture, fixtures and equipment, and installing telecommunications equipment and wiring and cabling (such work, collectively, “Tenant’s Initial Installations”), subject, however, to the following conditions: (i) Tenant shall not perform any part of Tenant’s Initial Installations if the performance thereof would result in any Tenant’s Installations Delay; and (ii) Tenant’s maintenance, repair, insurance and indemnity obligations under this Lease shall begin (and thereafter remain in effect for the remainder of the Lease Term) on the date that Tenant or any Persons Within Tenant’s Control shall have first entered upon the Demised Premises for the performance of any part of Tenant’s Initial Installations (provided that no maintenance obligations shall begin with respect to Landlord’s Work or Landlord’s

Additional Work, as applicable, until Landlord has delivered the same to Tenant substantially completed). If, notwithstanding the foregoing, Tenant’s performance of any part of Tenant’s Initial Installations results in Tenant’s Installations Delay, then, upon Tenant’s receipt of notice from Landlord as to the same, Tenant shall immediately stop any portion of the work or other activity that causes such Tenant’s Installations Delay. For the purposes hereof, “Tenant’s Installations Delay” shall be deemed to have occurred if any work or other activity being performed by Tenant or any Persons Within Tenant’s Control as part of Tenant’s Initial Installations interferes with or delays the performance of any part of Landlord’s Work, any other work that Landlord is required to perform in order to complete Landlord’s Work and/or Landlord’s Additional Work; provided, however, that an act or omission of Tenant or any Persons Within Tenant’s Control shall not constitute a “Tenant’s Installations Delay” hereunder unless Landlord shall have delivered notice to Tenant that such act or omission constitutes a Tenant Installations Delay. If Tenant’s entry upon the Demised Premises prior to the Commencement Date shall be limited to activities in the nature of inspections, taking measurements and making plans, then the foregoing provisions of this Subsection 5.02F shall not be construed to apply to such entry. The Commencement Date of the Lease shall not be deemed to have occurred and Tenant’s obligations under this Lease (except as otherwise expressly set forth in this Subsection 5.02F) shall not be deemed to have commenced as a result of such early access and performance of Tenant’s Initial Installations. G. Notwithstanding anything to the contrary set forth in Subsection 5.02E above, but subject to the provisions of the Board Consent and Board SNDA, Tenant acknowledges and agrees that none of the -25- NY 78267766v2



 

deemed consent provisions set forth herein shall apply to any proposed Alteration that, pursuant to the Condominium Documents, are required to be approved by the Board. Provided that Tenant shall have complied with all of the relevant provisions of the Condominium Documents (subject to the Board SNDA and the Board Consent) relating to obtaining the Board’s consent in the case of a proposed Alteration that requires the consent of the Board, Landlord shall use commercially reasonable efforts to cause the Board to promptly respond to Tenant’s request that the Board consent to such proposed Alteration, subject to the provisions of the Board Consent and the Board SNDA. Notwithstanding anything to the contrary contained herein (including Subsection 18.01A), solely in connection with the performance of Tenant’s Initial Improvements and Tenant’s initial move into the Demised Premises, Landlord shall provide to Tenant up to two hundred seventy (270) hours in the aggregate of after-hours freight elevator service (including the non-exclusive use of the loading dock) free of charge for Tenant’s use. In addition, Landlord shall provide to Tenant an additional ninety (90) hours of after-hours freight elevator service, including the non-exclusive use of the loading dock, with respect to each full floor of Offer Space, Expansion Space or ROFR Space leased by Tenant pursuant to the terms of this Lease. H. Provided that Tenant shall comply with all Legal Requirements pertaining thereto, Tenant shall have the right, on notice to Landlord at Tenant’s own cost and expense, to install (subject to the provisions of this Article 5) a security alarm and/or key-card locking system (“Tenant’s Security System”) in and governing access to the Demised Premises; provided, however, that Tenant’s Security System shall be integrated into the Building Systems then in effect as of the date of Tenant’s installation of Tenant’s Security System (so as to allow a single key-card for
access by Tenant’s employees to the Demised Premises). Section 5.03 A. In no event shall any material or fixtures be incorporated in or to the Demised Premises in connection with any Alteration that is subject to any lien, encumbrance, chattel mortgage, security interest, charge of any kind whatsoever, or is subject to any conditional sale or other similar or dissimilar title retention agreement. The foregoing prohibition shall not apply to Tenant's personal property, or standard office equipment that is customarily leased or financed, including any Tenant’s Movable Property and property which Tenant has a right to remove from the Demised Premises pursuant to the terms of this Lease (provided that any lienor’s right to access the Premises shall be subject to a commercially reasonable access agreement). B. Tenant shall not create or permit to be created any lien, encumbrance or charge (levied on account of any taxes or any mechanic’s, laborer’s or materialman’s lien, conditional sale, title retention agreement or otherwise) upon the Land or the Building or any part thereof or the income therefrom arising from any failure of Tenant to pay any monies due or alleged to be due from Tenant (except as expressly permitted pursuant to the provisions of Subsection 5.03A above). Tenant shall take all steps necessary under local laws to prevent the imposition of such a lien, encumbrance or charge on the FTI Units, the 7-21 Condominium, the Land or the Building. C. If any lien, encumbrance or charge referred to in this Section 5.03 shall at any time be filed against the Demised Premises, the 7-21 Condominium, the Land or the Building or any part thereof, for work claimed to have been done for or materials claimed to have been furnished to Tenant, then Tenant, within thirty (30) days after receipt of notice of the filing thereof and at Tenant’s own cost and expense, shall cause the same to be discharged of record, either by paying the amount claimed to be due or by

procuring the discharge of such lien by deposit or by bonding proceedings, and Tenant shall indemnify Landlord against and defend and hold Landlord harmless from all costs, expenses, liabilities, losses, fines and penalties, including reasonable attorneys’ fees and disbursements, resulting therefrom. If Tenant shall fail to cause such lien to be discharged within the aforesaid period, then, in addition to any other right or remedy, Landlord may, but shall not be obligated to, upon ten (10) days’ prior notice to Tenant, to discharge the same either by paying the amount claimed to be due or by procuring the discharge of such lien by deposit or by bonding proceedings, and in any such event Landlord shall be entitled, if Landlord so elects, to compel the prosecution of an action for the foreclosure of such lien by the lienor and to pay the amount of the judgment in favor of the lienor with interest, costs and allowances. Any amount so paid by Landlord and all costs and expenses incurred by Landlord in connection with the foregoing, together with interest thereon at the Interest Rate, shall constitute additional rent payable by Tenant under this Lease, which additional rent shall be paid by Tenant to Landlord within thirty (30) days after Landlord’s rendition of a statement therefor to Tenant, which statement shall be accompanied by reasonable evidence of any such expense. -26- NY 78267766v2



 

D. Nothing contained in this Lease shall be deemed or construed in any way as constituting the consent (except as otherwise expressly set forth in this Article 5) or request of Landlord, express or implied by inference or otherwise, to any contractor, subcontractor, laborer or materialman for the performance of any labor or the furnishing of labor or materials for the specific improvement, alteration to or repair of the Demised Premises or any part thereof, nor as giving Tenant any right, power or authority to permit the filing of any lien against the Land, the Building, the Condominium (or any Unit(s) thereof), the Demised Premises or any part thereof by reason of the rendering of any services or the furnishing of any materials for any Alterations performed by or on behalf of Tenant in or about the Demised Premises. Notice is hereby given that Landlord shall not be liable for any work performed or to be performed at the Demised Premises for Tenant or any subtenant, or for any materials furnished or to be furnished at the Demised Premises for Tenant or any subtenant upon credit, and that no mechanic’s or other lien for such work or materials shall attach to or affect the estate or interest of Landlord in and to the 7-21 Condominium, Land, Building or Demised Premises. Landlord shall have the right to post and keep posted on the Demised Premises any notices that Landlord may be required to post for the protection of Landlord, the 7-21 Condominium, the Land, the Building and/or the Demised Premises from any lien. E. Tenant shall have no power to do any act or make any contract that creates any lien, mortgage or other encumbrance upon the reversion or other estate of Landlord or of any interest of Landlord in the Demised Premises. Section 5.04 Tenant shall not at any time, either directly or indirectly, employ any contractors or labor or use any materials in the Demised Premises if the employment or use of such contractors or laborer or materials shall, in
Landlord’s good faith opinion, create any work stoppage, picketing, labor disruption or any other jurisdictional dispute with other contractors or labor engaged by Tenant or Landlord or others in the construction, maintenance or operation of the Building or any part thereof. In the event of any such labor disharmony, Tenant shall immediately cause all contractors and laborers to stop any work or other activity causing such disharmony if Landlord shall notify Tenant that such work or activity by such contractors or laborers is resulting in such labor disharmony, it being agreed that Landlord shall contact Tenant to discuss in good faith such labor disharmony. At the time that Tenant requests Landlord’s approval of a proposed Tenant’s Contractor, and provided that Tenant shall then request that Landlord furnish such advice, Landlord shall endeavor to advise Tenant if Landlord knows that Tenant’s Contractor will cause Tenant to violate the provisions of this Section 5.04. Section 5.05 Landlord shall not be liable for any failure or diminution of any Building Systems or services, or for any damage to Tenant’s property or the property of any other person, caused by Alterations made by Tenant or by Persons Within Tenant’s Control, notwithstanding Landlord’s consent thereto or to Tenant’s Plans therefor. Tenant shall promptly correct any Alteration made by Tenant or by Persons Within Tenant’s Control that was not performed in accordance with Tenant’s Plans, and shall repair any and all damage caused thereby. Section 5.06 A. All movable property, equipment (including audio-visual equipment), furniture, furnishings and trade fixtures furnished by or at the expense of Tenant, other than those affixed to the Demised Premises so that they cannot be removed without damage beyond a de minimis extent (collectively, “Tenant’s Movable Property”), shall remain the property of Tenant, and may be removed by Tenant from time to time prior to the expiration of the Lease

Term. All items of Tenant’s Movable Property shall be removed by Tenant in accordance with all Legal Requirements on or before the expiration (or sooner termination) of the Lease Term, unless Tenant notifies Landlord (“Tenant’s Property Notice”) no later than thirty (30) days prior to the expiration or sooner termination of the Lease Term specifying any items of Tenant’s Movable Property that Tenant does not wish to remove or stating that Tenant wishes to abandon all of Tenant’s Movable Property, in which case Landlord shall have the right to retain or dispose of the same at Landlord’s own cost and expense with no liability to Tenant after the expiration or sooner termination of the Lease Term; provided, however, that notwithstanding the foregoing, if Tenant does not deliver Tenant’s Property Notice to Landlord, Tenant shall have the right to leave in the Demised Premises a small amount of minor and incidental items of Tenant’s Movable Property (“Incidental Items”) without the foregoing constituting a breach of Tenant’s obligations hereunder or otherwise causing Tenant to incur any liability or paying the Occupancy Payment or any penalties under Subsection 25.02B, subject, however, to the following conditions: (i) Tenant’s maintenance, repair, insurance and indemnity obligations under this Lease shall continue until the date upon which all of such Incidental Items have been removed from the Demised Premises in -27- NY 78267766v2



 

accordance with the provisions of this Subsection 5.06A, and (ii) Tenant shall remove all such Incidental Items, at Tenant’s sole cost and expense, no later than thirty (30) days following the expiration or sooner termination of this Lease; it being agreed that, if any Incidental Items are not removed from the Demised Premises within such thirty (30)-day period, Tenant shall thereafter be deemed to be holding over in the Demised Premises and shall be liable for all damages provided under this Lease in connection with such holdover, including pursuant to Article 25 hereof. Landlord shall make available to Tenant the freight elevator in connection with Tenant’s move-out of the Demised Premises at the expiration or earlier termination of this Lease upon and subject to (including the charges therefor set forth therein) the terms of Subsection 18.01A hereof. If Tenant (I) fails to deliver Tenant’s Property Notice and then fails to remove Tenant’s Movable Property upon the expiration or earlier termination of this Lease or (II) fails to remove all of the Incidental Items no later than thirty (30) days following the expiration or earlier termination of this Lease, then, as to such property, Landlord may, at Tenant’s expense: (a) remove same, (b) cause the same to be placed in storage, and (c) repair any damage caused by said removal. Tenant shall, upon demand and as additional rent, reimburse Landlord for all of the reasonable out-of-pocket expenses incurred by Landlord in connection with the foregoing. In addition, any items of Tenant’s Movable Property or Incidental Items not removed by Tenant pursuant to this Subsection 5.06A may, at the election of Landlord, be deemed to have been abandoned by Tenant, and Landlord may retain and dispose of some or all of said items without any liability to Tenant and without accounting to Tenant for the proceeds thereof. B. All Alterations made by or on behalf of either Landlord or Tenant (including all paneling, decorations,
partitions, railings, mezzanine floors, galleries and the like), which are affixed to the Demised Premises so that they cannot be removed without damage beyond a de minimis extent shall (to the extent Tenant shall have paid therefor) be the property of Tenant for federal, state and local income tax purposes, and Tenant shall have the right to depreciation deductions and/or tax credits with respect thereto but, upon the expiration or sooner termination of the Lease Term, all of such Alterations shall, unless Landlord elects otherwise in accordance with the terms hereof, become the property of Landlord and shall be surrendered with the Demised Premises at the end of the Lease Term. Notwithstanding the foregoing, Landlord may elect to require Tenant, at Tenant’s expense (which election shall be made at the time that Landlord shall have approved the performance of such Specialty Alteration), to remove any and all Specialty Alterations made by or at the behest of Tenant on or prior to the expiration of the Lease Term, subject to the following condition. If Landlord does not, at the time that Landlord shall respond to Tenant’s request for consent to a proposed Alteration, advise Tenant that such Alteration is a Specialty Alteration requiring Tenant to remove such Specialty Alteration at the end of the Lease Term, then Landlord shall not have the right to require Tenant to remove such Specialty Alteration at the end of the Lease Term. For the purposes hereof, the term “Specialty Alterations” shall mean any Alteration that is not an ordinary office installation (or customary or ancillary thereto), as reasonably determined by Landlord, including any structural Alteration. By way of example only, a kitchen (other than a customary office pantry, including the Dining Facility and any warming kitchen therein and any Dining Equipment), a cafeteria, a fitness center, a private lavatory, reinforced floor, any structural Alteration, vault, safe, any internal stairway installed by or on
behalf of Tenant (other than a widening of openings of an existing staircase such that the width of the opening does not exceed 275 square feet, or shifting of direction of an existing internal staircase or slab cut, would each be deemed to be a Specialty Alteration (it being understood and agreed that the foregoing is merely a list of non-exclusive examples of a Specialty Alteration, and does not constitute, nor shall it be construed as, Landlord’s consent to the installation thereof). For the avoidance of doubt, Tenant shall have no obligation to remove any vertical and horizontal telephone and data wiring located outside of the Demised Premises installed by or for Tenant (and any conduit through which such wiring is run), and same shall not constitute a Specialty Alteration hereunder. Notwithstanding the foregoing, by the delivery of notice to Landlord no later than six (6) months prior to the expiration or sooner termination of this Lease (the “Specialty Alterations Notice”), Tenant may elect that Landlord shall be fully responsible for the performance of all of Tenant’s removal and repair obligations set forth in this Section 5.06, in which event Tenant shall pay to Landlord, within thirty (30) days after demand therefor, (a) Landlord’s good faith estimate of the total out-of-pocket costs to perform such removal and repair work (which demand shall contain reasonably detailed documentary evidence setting forth the calculation thereof), and (b) any actual, reasonable, out-pocket costs to perform the same in excess of such estimate; provided, however, that Landlord shall deliver reasonably detailed documentary evidence setting forth the actual cost thereof (“Landlord’s Actual Cost Notice”), and in such event, Tenant shall have no further obligation to perform such removal and repair work. If the actual, reasonable out-of-pocket costs as set forth on Landlord’s Actual Cost Notice are less than the estimate paid by Tenant to Landlord, then Landlord shall return any such

surplus to Tenant within thirty (30) days following Landlord’s delivery of Landlord’s Actual Cost Notice. If Tenant fails to deliver the Specialty Alteration Notice and fails to remove any Specialty Alterations that Tenant is -28- NY 78267766v2



 

required to remove in accordance with this Subsection 5.06B upon the expiration or earlier termination of this Lease, then, as to such property, Landlord may, at Tenant’s expense: (i) remove all such Specialty Alterations, and (ii) repair any damage caused by said removal. Tenant shall, upon demand and as additional rent, reimburse Landlord for all of the reasonable out-of-pocket expenses incurred by Landlord in connection with the foregoing. In addition, any items of Specialty Alterations not removed by Tenant may, at the election of Landlord, be deemed to have been abandoned by Tenant, and Landlord may retain and dispose of some or all of said items without any liability to Tenant and without accounting to Tenant for the proceeds thereof. C. In any case where Tenant removes any Tenant’s Movable Property or Alterations or Specialty Alterations in accordance with Subsections A and B above, or otherwise, Tenant shall promptly repair all damage caused by said removal and shall restore the Demised Premises to as good a condition as such portion of the Demised Premises was in prior to the installation thereof, at Tenant’s expense, and if Tenant fails to do so, Landlord may do so at Tenant’s cost and Tenant shall reimburse Landlord therefor upon demand. In addition, if Tenant shall remove any mechanical or other equipment within the Demised Premises containing chlorofluorocarbons, the removal of such equipment shall conform with all Legal Requirements and industry practices, and shall be performed by contractors approved by Landlord and in accordance with procedures reasonably approved by Landlord. D. The provisions of this Section 5.06 shall survive the expiration or sooner termination of the Lease Term. Section 5.07 Provided that Tenant shall comply with all Legal Requirements pertaining thereto (and that such use is not prohibited by applicable Legal Requirements) and provided that Tenant performs certain work with respect to the
Fire Stairs in accordance with the specifications set forth on Exhibit “M” attached hereto, Tenant shall have the right, on notice to Landlord and at Tenant’s own cost and expense, to utilize one of the Building’s existing egress (or fire) stairs, as designated by Landlord, (the “Fire Stair”), as Tenant’s internal passage stairs between and among the 14th Floor, the 15th Floor, and the 16th Floor (as well as any additional contiguous full floors in the Building hereafter leased by Tenant) only for so long as the Demised Premises consists of the entirety of three (3) or more contiguous floors (including any such additional contiguous full floors in the Building leased by Tenant) in which Tenant desires to utilize the Fire Stair. If Tenant shall exercise the foregoing right, then, notwithstanding that such Fire Stair is not (and shall not be deemed to be) part of the Demised Premises, all of Tenant’s indemnity, insurance and Repair obligations set forth elsewhere in this Lease shall be applicable to the Fire Stair, but Tenant shall have no obligation to effect any Repairs in the Fire Stair unless the necessity therefor shall arise by any act or omission of any Person Within Tenant’s Control. In addition, (i) access doors to the Fire Stair shall never be propped or blocked open, (ii) Tenant shall not store or place anything in the Fire Stair or otherwise impede ingress thereto or egress therefrom, (ii) use of the Fire Stair shall not unreasonably disturb any other tenants or occupants of the Building, (iii) Tenant shall, at Tenant’s own cost and expense, at Landlord’s election, (a) install automatic door closing devices reasonably satisfactory to Landlord on all doors between the Fire Stair and the Demised Premises, (b) tie such devices into the base Building fire-alarm and life-safety system, and (c) maintain the fire doors in good operable condition, free of dents and painted as reasonably necessary, and (iv) use of the Fire Stair shall be subject to applicable re-entry rules and regulations from time

to time in effect. Tenant shall, at Tenant’s own cost and expense, install a keycard locking system reasonably approved by Landlord on all doors between the Fire Stair and the Demised Premises. Section 5.08 Tenant shall be permitted, without the consent of Landlord, but subject to the other terms and conditions of this Article 5, to install a wireless intranet, internet and communications network (also known as “Wi-Fi”) within the Demised Premises for the use within the Demised Premises only of Tenant and its employees (the “Network”). Such Network shall be deemed to be an Alteration for purposes of this Lease, and such permission of Landlord granted to Tenant in the preceding sentence is subject to Tenant’s compliance with respect thereto with all of the provisions of this Article 5, as well as with all other applicable provisions of this Lease. Any Network shall also be subject to the following conditions: (a) Tenant shall not solicit, suffer, or permit other tenants or occupants of the Building or other third parties to use the Network or any other communications service, including, without limitation, any wired or wireless internet service that passes through, is transmitted through, or emanates from, the Demised Premises; (b) Tenant’s communications equipment and the communications equipment of Tenant’s service providers and contractors located in or about the Demised Premises or installed in the Building to service the Demised Premises, including without limitation any antennae, switches or other equipment (collectively, -29- NY 78267766v2



 

“Tenant’s Communications Equipment”) shall be of a type and, if applicable, a frequency that will not cause radio frequency, electromagnetic or other interference to any other party or any equipment of any other party, including without limitation Landlord, other tenants or occupants of the Building or any other party and whether or not such interference is caused to equipment installed after the installation of Tenant’s Communications Equipment; and (c) Tenant acknowledges that Landlord has granted and/or may grant rights, licenses and other rights to install intranet, internet, satellite dishes, antennae, switches and other communications networks and equipment to other tenants and occupants of the Building and to telecommunications service providers and other third parties. In the event that Tenant’s Communications Equipment causes or is believed to cause any such interference as described in the foregoing clause (b), upon receipt of notice from Landlord of such interference, Tenant will take all commercially reasonable steps necessary to correct and eliminate the interference. If the interference is not eliminated within three (3) business days (or such shorter period as shall be designated by Landlord in its sole but reasonable discretion if Landlord believes a shorter period to be appropriate) then, upon notice from Landlord, Tenant shall shut down Tenant’s Communications Equipment until such interference shall have been resolved to Landlord’s reasonable satisfaction. Landlord agrees to insert a provision similar to the preceding sentence in all leases entered into by Landlord within the 7-21 Condominium after the Effective Date and shall use commercially reasonable efforts to enforce such provision. Landlord shall have no liability to Tenant if Tenant shall be unable to install any Network in the Demised Premises or if Tenant shall be required to shut down Tenant’s Communications Equipment for any reason, nor shall the same give rise to any claim
by Tenant of constructive eviction, a right of offset, damages or any other claim whatsoever. Section 5.09 A. Subject to the provisions of this Section 5.09 and the Condominium Documents (but subject to the Board SNDA and the Board Consent), and provided that (x) there shall then be available space on the Roof therefor, and (y) Tenant shall have obtained the Board’s consent (subject to the Condominium Documents, the Board SNDA and the Board Consent), and Landlord’s consent (which consent shall not be unreasonably withheld, conditioned or delayed) as to the specific equipment to be installed by Tenant and Tenant’s method of installation thereof, Tenant may install in a location on the roof of the Building (herein called the “Roof”) a microwave, satellite or other antenna communications system and related equipment measuring no more than 3 feet by 3 feet (the “Satellite Antenna”), that transmits or receives signals to or from other communications installations located off-site in a location to be mutually agreed upon by the Board (subject to the Condominium Documents, the Board SNDA and the Board Consent) and Landlord on the Roof. Landlord shall reasonably cooperate with Tenant in connection with obtaining the Board's approval of the Satellite Antenna, provided that the same shall be accomplished without Landlord being required to incur any out-of-pocket cost or expense thereby. Tenant shall also indemnify and hold Landlord and the Board (subject to the Board SNDA and the Board Consent) harmless from and against any and all liability and damages suffered by Landlord and the Board in connection therewith, except if and to the extent that such liability and damages shall be caused by the negligence or willful misconduct of Landlord or the Board or by the negligence or willful misconduct of Landlord's or the Board’s agents, contractors or employees. B. Tenant is permitted, subject to the provisions of this Lease and the

Condominium Documents (subject to the Board SNDA and the Board Consent) and solely at Tenant's cost and expense, to install, operate, maintain, repair and replace the Satellite Antenna, as well as the conduits and cables necessary for the construction, installation, operation, maintenance, repair or replacement of the Satellite Antenna from the Roof to the Demised Premises through then available sleeves located in the Building communications closets, provided that: (i) the installation thereof (including all structural reinforcement, framing and waterproofing) shall be performed subject to the provisions of Article 5 hereof, (ii) Tenant shall obtain and maintain all operating permits and approvals to effectuate compliance with all applicable Legal Requirements (including any requirements of the Federal Communications Commission), (iii) Tenant shall comply with all applicable Legal Requirements, (iv) Tenant shall, following notice from Landlord or the Board, promptly repair any damage to property, including the 7- 21 Condominium and/or the Building (inclusive of the base Building work and the Building Systems), caused by such installation, operation or maintenance, (v) Tenant shall remove the Satellite Antenna from the Roof, cap any cables and remove any cables that are not capped, and repair any resulting damage (whether caused by installation or removal) to such property at or prior to the Expiration Date, (vi) the width of the Satellite Antenna shall not be greater than the width permitted by the Board, and (vii) the Satellite Antenna shall not be visible from the street, and, if deemed necessary at any time by Landlord or the Board, Landlord or the Board may require Tenant, at Tenant’s own cost and expense, to install a screening device which does not interfere with the use of the Satellite -30- NY 78267766v2



 

Antenna (the design of such screening device subject to Landlord’s and the Board's written reasonable approval) in order to ensure that the Satellite Antenna cannot be viewed by the public from the street or laterally from another building. Notwithstanding the foregoing, with respect to any work to be performed in connection with the installation and/or removal of the Satellite Antenna, Landlord, at Landlord's option, may elect to perform such work (in which event Tenant shall, within thirty (30) days after rendition of a bill therefor and as additional rent, reimburse Landlord for the actual and reasonable costs incurred by Landlord in performing such work. C. Tenant acknowledges that Tenant’s use of the Roof is a non-exclusive use and Landlord may permit any person or entity to use any other portion of the Roof for any use. Tenant shall have the right, in common with others, of reasonable access to the Roof and Building communications closets for the installation, operation, maintenance, repair and removal of the Satellite Antenna, Tenant’s other telecommunications equipment and related conduits and cables, and for the partial or complete replacement of the foregoing, provided that all such access shall be coordinated with Landlord or Landlord’s or the Board’s managing agent (it being understood and agreed that no employee or other representative of Tenant shall enter upon the Roof or any mechanical equipment room without being accompanied by an employee or other representative of Landlord or Landlord’s or the Board’s managing agent, which Landlord agrees to make available upon reasonable prior notice (and provided that should any such employee or other representative of Landlord be provided at times other than Business Hours on Business Days, then Tenant shall reimburse Landlord, as additional rent and within thirty (30) Business Days after demand therefor, for the reasonable, out-of-pocket costs of providing such employee or other
representative) and shall otherwise be subject to the provisions of this Lease and to such other reasonable conditions imposed by Landlord. D. Landlord and the Board (subject to the Condominium Documents, the Board SNDA and the Board Consent) shall have the right, at Landlord's cost and expense, on not less than ten (10) Business Days prior written notice (except in the event of emergency, in which event such notice as shall be reasonable under the circumstances shall be required), to relocate (or, at Tenant’s option, for Tenant to relocate) the Satellite Antenna, which may include the removal of the Satellite Antenna and the related conduits and cables, the purchasing of materials and equipment necessary for the relocation thereof and the reinstallation of the Satellite Antenna and such conduits and cables at such other location on the Roof as shall be reasonably designated by Landlord or the Board (subject to the Condominium Documents, the Board SNDA and the Board Consent). Tenant shall cooperate with Landlord in all reasonable respects relating to any such relocation. Landlord shall use commercially reasonable efforts to ensure, and to cause the Board to ensure, that Tenant’s communication system is inoperable for as limited a time period as possible. E. If installed, the Satellite Antenna shall be used solely by Tenant in the conduct of Tenant’s business. Tenant shall not resell the use, or rights to the use, of the Satellite Antenna, including the granting of any licensing or other rights. In no event shall Tenant have the right to sell the use of the Satellite Antenna to a third party engaged directly or indirectly in the business of telecommunications. F. The rights granted in this Section 5.09 are granted in connection with, and as part of the rights created under, this Lease, and are not separately transferable or assignable other than in connection with an assignment of Tenant's rights under this Lease or subletting of the Demised Premises as permitted by this

Lease. G. Nothing contained in this Section 5.09 shall be deemed to be a lease by Landlord to Tenant of any portion of the Roof. Tenant hereby acknowledges that Landlord is making no representations as to either (x) the availability of space on the Roof for the Satellite Antenna, or (y) whether the installation of the Satellite Antenna on the Roof is permissible under applicable Legal Requirements, or (z) whether the installation of the Satellite Antenna on the Roof will allow for adequate reception. H. Within thirty (30) days after Landlord's request therefor, Tenant shall procure and maintain throughout the balance of the Lease Term, such insurance, in addition to the insurance coverage required pursuant to the provisions of Article 8 below, as Landlord or the Board (subject to the Condominium Documents, the Board SNDA and the Board Consent) shall reasonably require in connection with Tenant's installation, operation and maintenance of the Satellite Antenna. Section 5.10 If Tenant shall fail to comply with any provision of this Article 5, Landlord, in addition to any other remedy herein provided, may require Tenant to immediately cease all work being performed in the -31- NY 78267766v2



 

Building by or on behalf of Tenant that does not comply with any provision of this Article 5, and Landlord may deny access to the Demised Premises to any person performing such work in the Demised Premises or supplying materials to the Demised Premises in connection therewith or otherwise in contravention of any provision of this Article 5. Any dispute as to whether or not Landlord was required to be reasonable or was reasonable in withholding its consent to an Alteration with respect to which Landlord is required to be reasonable hereunder and any other dispute relating to the provisions of this Article 5 shall be resolved by Expedited Arbitration in accordance with the provisions of Section 11.05B hereof. Section 5.11 Landlord shall, at Landlord’s sole cost and expense, take reasonably prompt action to cure or remove all violations of Legal Requirements with respect to the Demised Premises that are the express responsibility of Landlord under this Lease to cure or remove. If Tenant is actually delayed in commencing or performing Tenant’s Initial Improvements because Tenant is unable, due solely to Landlord’s failure to cure or remove such violation of Legal Requirements, to (i) obtain any permits required by the New York City Department of Buildings for the performance of Tenant’s Initial Improvements, or (ii) perform Tenant’s Initial Improvements in the Demised Premises (including because permits obtained by Tenant with respect to such work have expired as a result of such actual delay), then, as Tenant’s sole and exclusive remedy, in either case, the Rent Concession Period shall be extended by one (1) day from and after the Delay Inception Date for each day that Tenant is actually delayed in commencing or performing Tenant’s Initial Improvements due solely to Landlord’s failure to cure or remove such violation of Legal Requirements, subject to extension for a Force Majeure event (which extension period for a Force Majeure event
shall in no event exceed an aggregate of one hundred eighty (180) days) or Tenant Delay, it being agreed that no extension of the Rent Concession Period shall occur unless and until the Delay Inception Date. ARTICLE 6. REPAIRS AND MAINTENANCE Section 6.01 Tenant shall (a) take good care of (i) the Demised Premises, and the Alterations, equipment, fixtures, glass (except that Tenant shall have no obligation to clean the exterior or interior of the glass), interiors and exteriors of all entrance doors, and appurtenances, bathrooms and bathroom fixtures in the Demised Premises, (ii) the Common Elements, Building Systems, sprinkler loop and distribution pipes and heads and/or any heating, ventilation and air-conditioning (“HVAC”) piping, ducts, fan-powered variable air valve (“VAV”) boxes, VAV controllers and components of a distribution system but, with respect to each item set forth in this clause (ii), only if and to the extent that the same is either (x) installed by Tenant or by any Persons Within Tenant’s Control, or (y) located entirely within the Demised Premises and exclusively serving the Demised Premises), and (b) at Tenant’s own cost and expense, maintain and make all Repairs thereto (except as set forth below in this Section 6.01) as and when needed to preserve them in good working order and condition (including HVAC and other maintenance contracts therefor in accordance with customary commercial practices), reasonable wear and tear and damage thereto for which Tenant is not responsible pursuant to the express terms of this Lease excepted, whether or not such Repairs are ordinary or extraordinary, or foreseen or unforeseen at this time, except for, in the case of both clause (a) and (b), any damage thereto caused by Landlord’s or Persons Within Landlord’s Control’s negligence or willful misconduct and Landlord’s obligations under Section 2.02A and Section 2.02B. Tenant shall not be responsible for any Repairs due solely to a

defect in the performance of Landlord’s Work, Landlord’s Additional Work, Repairs to the Common Elements, Repairs to the Building Systems outside of the Demised Premises, and Repairs to structural portions of the Building, except to the extent caused by or arising from the negligence or willful misconduct, or from any Alterations installed by or at the behest of Tenant, or from any other act or omission (where there is a duty to act) of Tenant or of any Persons Within Tenant’s Control (“Tenant Necessitated Repairs”), in which case those Repairs, including those Repairs which are structural, extraordinary and unforeseen, shall be promptly repaired, restored or replaced by Tenant, at Tenant’s own cost and expense. All Repairs (and materials used therefor) shall be in quality and class equal to (to the extent practicable) or better than the original work or installations, and shall be performed in good and workmanlike manner. For purposes of this Article 6, the “structural portions” of the Building shall mean the rough floor, the rough ceiling (which, for the avoidance of doubt, is the underside of the floor slab immediately above each floor of the Demised Premises), the exterior walls, the roof, the exterior windows and the load-bearing beams and columns of the Building that, in each case, affect the Demised Premises. -32- NY 78267766v2



 

Section 6.02 A. Subject to the provisions of Section 6.07 below, Landlord shall, at its expense, make or cause the Board or another party to make Repairs to the areas of the 7-21 Condominium and the Building serving the Demised Premises, including Repairs due to a defect in the performance of Landlord's Work, Landlord’s Additional Work, Repairs to the Common Elements, Repairs to the Building Systems outside of the Demised Premises, Repairs which the Board is obligated to perform pursuant to the Condominium Documents, and Repairs of any kind or nature to the structural portions of the Building, other than those Repairs required to be made by Tenant as provided in Section 6.01, all as necessary to keep such items in good order and repair in accordance with the standards then prevailing in Comparable Buildings. Notwithstanding the foregoing, Landlord shall not be in default under this Subsection 6.02A due to Landlord’s failure to perform any Repairs pursuant to the provisions of this Subsection 6.02A unless and until the Delay Inception Date. All Repairs within the Demised Premises performed by or on behalf of Landlord shall be subject to the provisions regarding access to the Demised Premises set forth in Article 13 below. Landlord shall use commercially reasonable efforts (but shall not be obligated to use overtime or premium pay labor, except as otherwise expressly provided in Article 13 below) to minimize interference with Tenant’s use, access to, and occupancy of the Demised Premises in making any Repairs, but, except as expressly set forth in Subsection 6.02B below, there shall be no allowance to Tenant for a diminution of rental value or interruption of business, and no liability on the part of Landlord, by reason of inconvenience, annoyance or injury to business arising from Landlord, Tenant, the Board (subject to the terms of the Condominium Documents, the Board SNDA and the Board Consent) or others making any Repairs or
Alterations in or to any portion of the Building or Building Systems, the 7-21 Condominium or the Demised Premises. B. (i) For the purposes of this Section 6.02, (1) the term “Interruption” shall mean any instance (other than a fire or other casualty within the scope of Article 9 below) in which the Demised Premises are rendered Untenantable solely by reason of (w) the failure of Landlord to perform any of Landlord’s obligations pursuant to Subsection 6.02A, (x) the interruption, curtailment, stoppage or suspension of the Building services described in Article 18 below or the electricity described in Article 20 below, (y) the performance by Landlord of Repairs or improvements in or about the Demised Premises or anywhere in the Building, including any Landlord Change, or (z) the inability of Tenant to obtain access to a Substantial Portion of the Demised Premises, (2) the term “Untenantable” shall mean that Tenant shall be unable to use the Demised Premises or the applicable portion thereof for the Authorized Uses (including due to lack of access) for the business purpose for which such space was normally used prior to the applicable Interruption, and shall not be using the Demised Premises for any use (other than the presence of emergency or security personnel that may remain in the Demised Premises to secure any sensitive information or equipment or to maintain the Demised Premises in good repair during such period), (3) the term “Liability Interruption” shall mean any instance in which an Interruption shall have occurred, and (I) Tenant shall have notified Landlord of such Interruption and Tenant’s inability to use all or a Substantial Portion of the Demised Premises by reason thereof within two (2) Business Days of obtaining knowledge of such Interruption (the “Interruption Notice”); provided, however, that in the event that Tenant fails to give the Interruption Notice within such two (2) Business Day period, the provisions of Subsections

6.02B(ii) and (iii) shall not be effective until such time as Tenant sends such Interruption Notice to Landlord, (II) such Liability Interruption and Tenant’s inability to use all or a Substantial Portion of the Demised Premises by reason thereof shall continue for at least three (3) consecutive Business Days after delivery of the Interruption Notice by Tenant to Landlord or at least twenty (20) non-consecutive Business Days in any consecutive 365-day period (provided that Tenant shall not be entitled to any abatement hereunder for any non-consecutive Business Day of Liability Interruption which occurs prior to date that Tenant furnishes Landlord the Interruption Notice), and (III) such Interruption shall have been caused by an act or omission of Landlord or any Parties Within Landlord’s Control that is not attributable to Force Majeure and is not otherwise attributable to Tenant’s Delay or any negligent or wrongful act or omission of Tenant or any Persons Within Tenant’s Control, and (4) the term “Substantial Portion” shall mean not less than ten (10%) percent of any floor of the Demised Premises, and if a Substantial Portion, but less than all, of the Demised Premises shall have been rendered Untenantable, then Tenant shall be entitled to an abatement of Fixed Rent and Recurring Additional Rent on a pro rata basis, calculated by multiplying the amount of Fixed Rent and Recurring Additional Rent otherwise then payable pursuant to this Lease by a fraction, the numerator of which shall be the rentable portion of the Demised Premises that shall have been rendered Untenantable, and the denominator of which shall be the number of Rentable Square Feet; provided, however, that if more than fifty (50%) percent of an entire floor of the Demised Premises shall be rendered Untenantable, such entire floor shall be deemed to be Untenantable if Tenant delivers a certification to Landlord, stating that, in Tenant's reasonable good faith judgment, due to the nature of -33-
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Tenant's business conducted on such floor, the inability to use the Untenantable portion of such floor renders the entire floor Untenantable. (ii) If a Liability Interruption shall occur, then, as Tenant’s sole and exclusive remedy in connection with such Liability Interruption, and provided that such Liability Interruption shall then be continuing, Tenant shall be entitled to an abatement of Fixed Rent and Recurring Additional Rent for the period which shall begin on the fourth (4th) Business Day or the twenty-first (21st) non-consecutive Business Day in any consecutive 365-day period, as applicable, following Tenant’s delivery of the Interruption Notice to Landlord and which shall end on the earlier of the day on which such Liability Interruption shall cease or the day immediately prior to the day on which the affected portion of the Demised Premises is no longer Untenantable. (iii) If a Liability Interruption shall occur, Landlord shall use all commercially reasonable efforts to eliminate such Liability Interruption. (iv) Notwithstanding the foregoing, in connection with a Liability Interruption, Tenant shall not be entitled to any such abatement to the extent that Tenant receives insurance proceeds for the payment of such Fixed Rent and/or Recurring Additional Rent (or would have received such insurance proceeds had Tenant maintained the insurance required to be maintained by Tenant pursuant to the terms of this Lease). Section 6.03 If any Insurance Board or Legal Requirements shall require installation of fire extinguishers or of a “sprinkler system” or any other fire protection devices, or any changes, modifications, alterations or additions thereto for any reason attributable to Tenant’s manner of use of the Demised Premises for other than customary office uses (including in particular any use of a portion of the Demised Premises for a Dining Facility), or if any such installation or equipment becomes necessary to prevent the imposition of a penalty or charge
against the full allowance for a sprinkler or fire extinguishing system in the fire insurance rate as fixed by Insurance Boards, or by any fire insurance company by reason of Tenant’s specific use or manner of use of the Demised Premises for other than customary office uses (including in particular any use of a portion of the Demised Premises for a Dining Facility), then Tenant, at Tenant’s expense, shall promptly install the necessary sprinkler heads and piping within the Demised Premises and supply such changes, modifications, alterations, additions or other equipment. In the event that Landlord or the Board (subject to the Condominium Documents, the Board SNDA and the Board Consent) shall make any such installation (including sprinklers, stair pressurizers, water towers) or any such change, modification, alteration or additions outside of the Demised Premises (such as, without limitation, in the Common Elements) attributable to Tenant’s specific use or manner of use of the Demised Premises for other than customary office uses (including in particular any use of a portion of the Demised Premises for a Dining Facility), Tenant shall reimburse Landlord, as additional rent, an amount equal to the reasonable out-of-pocket cost thereof. Such reimbursement shall be made by Tenant within thirty (30) days after notice to Tenant of such amount with reasonable evidence therefor. Tenant shall have no obligation to perform any of the work set forth in this Section 6.03 or elsewhere in this Lease, or to be responsible for the cost thereof, if and to the extent that the same shall be necessitated by any defects in the construction of the Building or the performance of Landlord’s Work and Landlord’s Additional Work. Landlord represents and warrants to Tenant that, on the Commencement Date, the Authorized Uses for the Demised Premises shall not in and of themselves (a) violate or contravene the certificate of occupancy for the Demised Premises, the Building or

the 7-21 Condominium, as applicable, or (b) violate any Insurance Board requirements. Section 6.04 In any case where Tenant shall be required to make Repairs or perform any work pursuant to this Article 6 or any Alterations pursuant to Article 7 below, and such Repairs, work or Alterations shall affect the Building Systems or areas outside of the Demised Premises (including any other Unit), Landlord may, in Landlord’s discretion, elect to make such Repairs or to perform such work or Alterations for and on behalf of Tenant, but at Tenant’s cost and expense. Alternatively, the Board may elect to make such Repairs or to perform such work or Alterations, either at Landlord’s cost and expense, or as a Common Expense under the Condominium Documents (subject to the Condominium Documents, the Board SNDA and the Board Consent). In either such event, Tenant shall reimburse Landlord as additional rent for the reasonable out-of-pocket cost of such Repairs, work or Alterations within thirty (30) days after Landlord shall furnish a statement to Tenant of the amount thereof, accompanied by reasonable evidence documenting such amount due. -34- NY 78267766v2



 

Section 6.05 Tenant shall maintain the Demised Premises and the areas appurtenant thereto (including any permitted signs or cameras) in a clean and orderly condition that is consistent with the use and appearance of the Building. Section 6.06 If Tenant elects to install supplemental air-conditioning equipment in the Demised Premises as part of Tenant’s Initial Improvements and/or any other supplemental HVAC systems hereafter installed (in accordance with the provisions of Article 5 above) to exclusively serve the Demised Premises, Tenant shall be responsible for all costs (including any condenser water pursuant to the provisions of Subdivision 18.01B(ii) below) associated with the operation, repair, maintenance and replacement of all such supplemental HVAC systems serving the Demised Premises (with any replacement being of a similar make and model), and (b) at all times maintain a service contract for the maintenance of such supplemental air-conditioning systems with a third party contractor that is (x) reasonably approved by Landlord, and (y) approved (if required by the Condominium Documents, but subject to the Board SNDA and the Board Consent) by the Board. Section 6.07 The provisions of this Article 6 shall not apply in the case of fire or other casualty, in which case Article 9 below shall govern. ARTICLE 7. COMPLIANCE WITH LAW Section 7.01 A. Tenant shall not do, and shall not permit Persons Within Tenant’s Control to do, any act or thing in or upon the Demised Premises, the 7-21 Condominium or the Building which will invalidate or be in conflict with the certificate of occupancy for the Demised Premises, the 7-21 Condominium or the Building, or which will violate any Legal Requirements. Tenant shall, at Tenant’s cost and expense, comply with all Legal Requirements which shall with respect to the Demised Premises or with respect to any abatement of nuisance, impose any violation, order or duty upon Landlord or
Tenant arising from, or in the Demised Premises, particular use or manner of use of the Demised Premises (in contradistinction to the mere use of the Demised Premises for customary office use, including any use of a portion of the Demised Premises for a Dining Facility), or any Alterations therein, other than Landlord’s Work and Landlord’s Additional Work and mere installations for customary office use, including any installations in the Demised Premises for a Dining Facility, or required by reason of a breach of any of Tenant’s covenants or agreements under this Lease, whether or not any work required shall be ordinary or extraordinary or foreseen or unforeseen at the date hereof, except if and to the extent the same shall be the obligation of Landlord pursuant to an express provision of this Lease. Notwithstanding the foregoing, Tenant shall not be obligated to perform any structural Alterations to the Demised Premises by reason of the foregoing obligations, if and to the extent that the necessity therefor shall result from the mere use and occupancy of the Demised Premises for customary office use (in contradistinction to any other use, and including in particular any use of a portion of the Demised Premises for a Dining Facility). Landlord represents to Tenant that, on the date of this Lease and to Landlord’s knowledge, Landlord has not received notice from any governmental authority to the effect that the Demised Premises, the Common Elements or any of the public portions of the Building or the 7-21 Condominium are in violation of any Legal Requirements that would impair Tenant’s ability to commence and perform Tenant’s Initial Improvements or use and occupy the Demised Premises for the Authorized Use, or would cause Tenant to suffer any liability as a result of Landlord’s non-compliance. Landlord represents to Tenant that, as of the Commencement Date, there will be no asbestos or asbestos containing materials (as such term is defined by

Legal Requirements) located within the Demised Premises, and Landlord agrees not to thereafter introduce the same into the Demised Premises. B. In addition to the above, Tenant shall be responsible for the cost of all compliance with the Disabilities Act with respect to areas of the Land and Building outside the Demised Premises, but only if and to the extent that the required compliance arises from (I) Tenant’s particular manner of use of the Demised Premises for other than customary office uses (including any use of a portion of the Demised Premises for a Dining Facility), (II) the specific nature of Tenant’s business conducted at the Demised Premises, (III) Tenant’s particular installations, equipment or other property therein (including Dining Equipment) or the operation thereof (as distinguished from installations, equipment or other property for customary office use), (IV) any cause or condition -35- NY 78267766v2



 

created by (including Tenant’s use of a portions of the Demised Premises for a Dining Facility) or at the instance of Tenant (as distinguished from Tenant’s mere occupancy of the Demised Premises for the Authorized Use) due to any of the foregoing clauses (I), (II) and/or (III), or (V) the breach of any of Tenant’s obligations under this Lease. Section 7.02 Tenant shall not cause or permit any Hazardous Materials (hereinafter defined) to be used, stored, transported, released, handled, produced or installed in, on or from the Demised Premises or the Building by Tenant or Persons Within Tenant’s Control; provided, however, that the foregoing prohibition shall not apply to standard office cleaning supplies in limited quantities, if and to the extent permitted by Legal Requirements. The term “Hazardous Materials”, as used herein, shall mean any flammables, explosives, radioactive materials, hazardous wastes, hazardous and toxic substances or related materials, asbestos or any material containing asbestos, or any other substance or material included in the definition of “hazardous substances”, “hazardous wastes”, “hazard materials”, “toxic substances”, “contaminants” or any other pollutant, or otherwise regulated by any federal, state or local environmental law, ordinance, rule or regulation, including the Comprehensive Environmental Response Compensation and Liability Act of 1980, as amended, the Hazardous Materials Transportation Act, as amended, and the Resource Conservation and Recovery Act, as amended, and in the regulations adopted and publications promulgated pursuant to each of the foregoing Acts, and/or pursuant to any other law or regulation of like import now or hereafter in force. In the event of a violation of any of the foregoing provisions of this Subsection 7.02, Landlord may, after notice and the expiration of the applicable cure period (except in an emergency, in which case no notice shall be required, and Tenant shall not be afforded
any grace period or opportunity to cure) take all remedial action in order to comply with Legal Requirements necessary to correct such condition, and Tenant shall reimburse Landlord for the reasonable out-of-pocket cost thereof, within thirty (30) days after demand therefor, as additional rent. Section 7.03 If Tenant shall receive notice of any violation of any Legal Requirements applicable to the Demised Premises, Tenant shall give prompt notice thereof to Landlord. Section 7.04 If any governmental license or permit shall be required for the proper and lawful conduct of Tenant’s business and if the failure to secure such license or permit would, in any way, affect Landlord or the Building, then Tenant, at Tenant’s expense, shall promptly procure and thereafter maintain, submit for inspection by Landlord, and at all times comply with the terms and conditions of each such license or permit; provided that the failure to submit the same to Landlord for inspection shall not be a default hereunder unless Tenant fails to submit the same within three (3) days after request therefor by Landlord. Section 7.05 If an excavation shall be made upon the land adjacent to or under the Building, or shall be authorized or contemplated to be made, Tenant shall afford to the person causing or authorized to cause such excavation (the “Excavation Party”) license to enter upon the Demised Premises for the purpose of doing such work as said person shall deem necessary or desirable to preserve the Building from injury or damage and to support the same by proper foundations without any claim for damages or indemnity against Landlord, or diminution or abatement of rent. If such excavation shall be undertaken by Landlord or contractors employed by Landlord, then (i) Landlord shall use commercially reasonable efforts (but shall not be obligated to use overtime or premium pay labor) to minimize interference with Tenant’s use and occupancy of the Demised Premises resulting

therefrom, and (ii) any access to the Demised Premises shall be subject to the provisions of Article 13 hereof (including the notice requirements thereof). If such excavation shall not be undertaken by Landlord or contractors employed by Landlord, Landlord shall deliver notice to Tenant of any such proposed entry by any Excavation Party promptly after Landlord receiving notice of the same from the Excavation Party. Section 7.06 Tenant shall not clean, or permit, suffer or allow to be cleaned, any windows in the Demised Premises from the outside in violation of Section 202 of the Labor Law or any other Legal Requirements. Section 7.07 A. Landlord represents to Tenant that, as of the Effective Date, there is no friable asbestos or asbestos containing materials (as such term is defined by Legal Requirements) located within the Demised Premises. Landlord agrees not to hereafter introduce asbestos into the Demised Premises, and Landlord shall not cause or permit by any Persons Within Landlord’s Control any Hazardous Materials (to the extent the quantity thereof exceeds the quantity permissible under applicable Legal Requirements) to be used, stored, transported, produced or installed in, or from the Demised Premises. Tenant acknowledges receipt or advice from Landlord to the effect that portions of the Building, other than the Demised Premises, may contain asbestos or other -36- NY 78267766v2



 

Hazardous Materials. Tenant and Landlord agree that, except as expressly set forth in this Lease: (i) Landlord shall have no liability whatsoever to Tenant, or to any person or entity claiming by, through or under Tenant, by reason of, or in connection with, the presence of asbestos or other Hazardous Materials in such portions of the Building, and (ii) Tenant’s obligation to keep, observe and perform all of the terms, provisions, covenants and conditions on the part of Tenant to be kept, observed and performed pursuant to this Lease shall not in any way be diminished or contested on account of the presence of such asbestos or other Hazardous Materials, except as expressly set forth in this Lease. After Tenant has delivered final plans for Tenant’s Initial Improvements to Landlord, Landlord shall, at Landlord’s cost and expense, obtain and deliver to Tenant a New York City Department of Environmental Protection Form ACP-5 or equivalent with respect to the Tenant’s Initial Improvements shown on such final plans and specifications. B. Landlord shall, as part of Landlord’s Work, deliver the Demised Premises to Tenant on the Commencement Date free and clear of all Hazardous Materials in violation of applicable Legal Requirements and otherwise in compliance with all applicable Legal Requirements (including NYC Local Laws No. 5 of 1973, No. 16 of 1984 and No. 58 of 1988, each as amended from time to time, and all Legal Requirements then in effect relating to asbestos and to access for the handicapped or disabled) in order for the Demised Premises to be used for ordinary office use. Landlord shall, at Landlord’s sole cost and expense (or shall cause the Board, at the Board’s cost and expense), take reasonably prompt action to remove or otherwise remediate any Hazardous Materials (including asbestos) in the Demised Premises (or in any area of the Building outside of the Demised Premises in which Tenant has been permitted to perform work in
accordance with the provisions hereof (and the Condominium Documents) that were not introduced by or on behalf of Tenant or any Persons Within Tenant’s Control and that are required by applicable Legal Requirements to be removed or remediated (the “Hazardous Material Work”); provided that Tenant notifies Landlord of the same promptly following discovery thereof (without incurring overtime or premium pay labor). The fact that the performance by Tenant of an Alteration may result in an obligation of Landlord to perform Hazardous Material Work shall not be grounds for Landlord withholding consent to such Alteration. All Hazardous Material Work performed by Landlord shall be performed in accordance with all applicable Legal Requirements, and shall be performed as promptly as practicable. If Tenant is actually unable to use, access or perform work in (or obtain permits therefor) the Demised Premises (or any portion thereof) for the purposes permitted under this Lease due to such Hazardous Material Work, then, as Tenant’s sole and exclusive remedy in connection therewith (unless the same is attributable to any Tenant’s Delay or a Force Majeure event), Tenant shall be entitled to an abatement of Fixed Rent on a day-for-day basis for each day that Tenant was actually unable to use or access (and actually did not use or access), or was actually delayed in performing Alterations in, the Demised Premises, or the applicable portion thereof, due to the presence of Hazardous Materials (including asbestos) in the Demised Premises or Hazardous Material Work, which abatement in the event of Tenant’s inability to use any portion of the Demised Premises, shall be in proportion to that area of the Demised Premises which was not used as a result of the presence of such Hazardous Materials or the performance of such Hazardous Material Work, it being expressly agreed and understood that Tenant shall not be entitled to any such abatement unless and

until the Delay Inception Date. Section 7.08 A. Landlord represents and warrants to Tenant that, on the date of this Lease, (i) Landlord has no actual knowledge of, nor has Landlord received, notice from any governmental authority to the effect that Landlord or the Building is in violation of any Legal Requirements concerning the presence of Hazardous Materials in or upon the Demised Premises, the Building, or the Land, and (ii) Landlord has no actual knowledge that, nor has Landlord received notice from any governmental authority to the effect that, Landlord is not in compliance with any Legal Requirements that would delay or prevent Tenant’s performance of Tenant’s Initial Improvements or adversely affect Tenant’s use and occupancy of the Demised Premises for the Authorized Use. Landlord agrees to furnish Tenant with a copy of any notice that Landlord shall receive during the Lease Term asserting the presence of Hazardous Materials in the Building or in or upon the Land. B. Except to the extent same shall be the obligation of Tenant under this Lease (including if such compliance was necessitated by any act or omission of Tenant or any Persons Within Tenant’s Control), if the failure to so comply as set forth in Subsection 7.08A above would affect Tenant’s use and occupancy of the Demised Premises for the Authorized Use or would result in the imposition of a civil or criminal penalty upon Tenant (and if a civil penalty, only if and to the extent the same is not paid by Landlord or adversely affects Tenant), -37- NY 78267766v2



 

Landlord shall (and shall use commercially reasonable efforts to cause the Board to) comply with all other Legal Requirements in connection with the Demised Premises, the public and common areas of the Building, or the 7-21 Condominium. Landlord shall not amend the Building’s certificate of occupancy in a manner that would adversely affect Tenant’s use of the Demised Premises for the Authorized Use. Section 7.09 Tenant, at its own cost and expense, may contest, in any manner permitted by Legal Requirements, the validity or the enforcement of any Legal Requirements with which Tenant is required to comply pursuant to this Lease; provided that (a) any such contest and/or Tenant’s non-compliance with any such Legal Requirements shall not (i) subject Landlord or the Board to (x) criminal penalty or prosecution, or (y) any civil liability (other than monetary fines but only to the extent same are not paid by Tenant) that would adversely affect the operation of the Building or the rights of other tenants or occupants of the Building, (ii) subject the Building or the 7-21 Condominium (or any portion thereof) to lien or sale or cause, or be reasonably likely to cause, the same to be condemned or vacated or (iii) be in violation of Condominium Documents, any Underlying Lease, or Mortgage, or if such Underlying Lease and/or Mortgage or the Condominium Documents shall permit such non-compliance or contest on condition of the taking of action or furnishing of security by Landlord, such action shall be taken and such security shall be furnished at the expense of Tenant; (b) Tenant shall indemnify and protect Landlord, the Board (subject to the Board SNDA and the Board Consent) and any Mortgagee or Overlandlord against any loss, cost, liability, damage or expenses (including, without limitation, interest and penalties and reasonable attorneys’ fees and disbursements) which could arise by reason of such non-compliance or contest in accordance with
the provisions of Section 11.03 below, and (c) Tenant shall promptly, diligently, in good faith and continuously prosecute such contest and shall keep Landlord informed, on a regular basis, of the status of such contest. ARTICLE 8. INSURANCE Section 8.01 Landlord shall maintain, or Landlord shall cause the Board to maintain, during the Lease Term a policy or policies of insurance insuring the Building and the 7-21 Condominium against loss or damage due to fire and other casualties covered within the classification of fire and extended coverage, vandalism coverage and malicious mischief, sprinkler leakage, water damage and special extended coverage on the 7-21 Condominium for the full replacement cost value of the Building and the 7-21 Condominium. Landlord may elect to maintain deductibles and such other or additional insurance coverage as may include protection against the risks of earthquake, flood damage and other hazards, a rental loss endorsement, one or more loss payee endorsements in favor of any Mortgagee or Overlandlord, and such other endorsements as Landlord shall reasonably determine to be appropriate or desirable. Tenant shall not do, or permit any Persons Within Tenant’s Control to do, any act or thing in or upon the Demised Premises which will invalidate the terms of the New York State standard form of fire insurance with extended coverage, or with rental, liability, boiler, sprinkler, water damage, war risk or other insurance policies (or endorsements) covering the 7-21 Condominium, the Building and the fixtures and property therein (hereinafter referred to as the “Building Insurance”); and Tenant at Tenant’s own expense, shall comply with all rules, orders, regulations and requirements of all Insurance Boards of which Tenant shall have received notice (but only if compliance with such orders, rules, regulations or requirements is generally required by prudent owners of Comparable Buildings) shall not do or permit

anything to be done in or upon the Demised Premises or bring or keep anything therein or use the Demised Premises in a manner which increases the rate of premium for any of the Building Insurance over the rate which would otherwise then be in effect or which would result in insurance companies of good standing refusing to insure the Building or the 7-21 Condominium in amounts reasonably satisfactory to Landlord; it being agreed that, as of the date hereof, Tenant’s use of the Demised Premises for ordinary office use as set forth herein does not violate the foregoing and does not increase the rate of premium for any of the Building Insurance. Section 8.02 A. If, by reason of the failure of Tenant to comply with any provision of this Lease, the rate of premium for the Building Insurance or other insurance on the property and equipment of Landlord or the Board, shall be higher than it otherwise would be, Landlord shall notify Tenant of same, by notice accompanied by a letter from the relevant insurance company evidencing the cause of such higher premium(s), and if Tenant fails to cure such noncompliance with the Lease within three (3) Business Days after receipt of Landlord’s notice, Tenant shall -38- NY 78267766v2



 

reimburse Landlord, and/or the Board for that part of the insurance premiums thereafter paid by Landlord or the Board which shall have been charged because of such failure by Tenant. Tenant shall make said reimbursement within thirty (30) days following demand therefor by Landlord or the Board. B. In any action or proceeding wherein Landlord and Tenant are parties, a schedule or “make-up” of any insurance rate for the Building or Demised Premises issued by any Insurance Board establishing insurance premium rates for the Building shall be prima facie evidence (absent manifest error) of the facts therein stated and of the several items and charges in the insurance premium rates then applicable to the Building. Section 8.03 A. Tenant shall, at Tenant’s own cost and expense, obtain, maintain and keep in force during the entire Lease Term, for the benefit of Landlord, the managing agent for the 7-21 Condominium, Overlandlord (if applicable), the Board and Tenant, the following insurance coverages and any other or greater insurance required by the Board or pursuant to the terms of the Condominium Documents (subject to the Board SNDA and the Board Consent): (i) commercial general liability insurance (including premises operation, bodily injury, personal injury, death, independent contractors’ liability, owner’s protective liability, products and completed operations liability, broad form contractual liability and broad form property damage coverages) in a combined single limit amount of not less than $10,000,000, against all claims, demands or actions with respect to damage, injury or death made by or on behalf of any person or entity, arising from or relating to the conduct and operation of Tenant’s business in, on or about the Demised Premises (which shall include Tenant’s signs, if any), or arising from or related to any act or omission of Tenant or of Persons Within Tenant’s Control; (ii) during the course of construction of any Alterations and
until completion thereof, so-called “installation floater” insurance on an “all risk” basis (including collapse) on a completed value (non-reporting) form for full replacement value covering the interests of Landlord and Tenant (and their respective contractors and subcontractors) in all work incorporated into the Building and all materials and equipment located in or about the Demised Premises; (iii) Workers’ Compensation insurance, as required by law; and (iv) if Tenant shall install or maintain one or more boilers or other pressure vessels to serve the Demised Premises or Tenant’s operations thereat, Tenant shall, at Tenant’s own cost and expense, obtain, maintain and keep in force, for the benefit of Landlord, Overlandlord (if applicable), each Owner, the Board and Tenant, appropriate insurance coverage thereof in an amount not less than $5,000,000 (it being understood and agreed, however, that (1) the foregoing shall not be deemed a consent by Landlord to the installation and/or maintenance of any boilers or other pressure vessels in the Demised Premises, which installation and/or maintenance shall at all times be subject to the terms and conditions of Article 5 hereof, and (2) Landlord shall have no responsibility for the maintenance, repair or replacement of any such boiler or other pressure vessel). All such insurance shall contain only such “deductibles” or “retentions” as Landlord shall reasonably approve. Any insurance required to be carried by Tenant pursuant to the provisions of this Lease may be written as either a primary or umbrella policy (or both) and may be carried under a blanket policy or policies covering the Demised Premises and other locations of Tenant, provided that each such policy shall in all respects comply with the provisions of this Article 8 and shall set forth the specific dollar amount of the coverage of such policy that is applicable solely to the Demised Premises, and such dollar amount shall not be less than the amount required

pursuant to this Section 8.03. In addition, prior to any entry upon the Demised Premises by Tenant or by any Persons Within Tenant’s Control, Tenant shall deliver or cause to be delivered to Landlord certificates evidencing that all insurance required hereunder is in full force and effect. Whenever, in Landlord’s reasonable judgment, good business practice and changing conditions indicate a need for additional or different types of insurance coverage in a manner commensurate with that which shall then be required by non-institutional landlords of Comparable Buildings, Tenant shall, upon Landlord’s request, promptly obtain such insurance coverage, at Tenant’s expense. B. Tenant shall, at Tenant’s own cost and expense, obtain, maintain and keep in force during the entire Lease Term, insurance which shall protect and indemnify Landlord, the managing agent of the 7-21 Condominium, Tenant, Overlandlord (if applicable) and the Board against any and all damage to or loss of (i) Alterations, equipment, furnishings, furniture, fixtures, glass, appurtenances, contents, bathrooms and bathroom fixtures in the Demised Premises, (ii) the Common Elements, Building Systems, sprinkler loop and distribution pipes and heads and/or any HVAC piping, ducts, VAV boxes, VAV controllers and components of a distribution system (but, with respect to each item set forth in this clause (ii), only if and to the extent that the same is either (x) installed by Tenant or by any Persons Within Tenant’s Control, or (y) located entirely within the Demised Premises and exclusively serving the Demised Premises). Such insurance shall be written on an “all risk” of physical loss or -39- NY 78267766v2



 

damage basis, for the full replacement cost value (new, without deduction for depreciation of the covered items) and in amounts that satisfy any co-insurance clauses of the policies of insurance, and shall include a vandalism and malicious mischief endorsement, with sprinkler leakage coverage. C. Landlord, the managing agent for the 7-21 Condominium, Overlandlord (if applicable), each Owner and the Board shall be named as additional insureds in said liability policies and shall be protected against all liability occasioned by an occurrence insured against. All said policies of insurance shall be: (i) written on an “occurrence” basis, (ii) written as primary policy coverage and not contributing with or in excess of any coverage which Landlord, the managing agent for the 7-21 Condominium, Overlandlord or the Board may carry, and (iii) issued by insurance companies then rated not less than A:VII in Best’s insurance reports, and which are licensed to do business in the State of New York. Tenant shall, prior to the Commencement Date, deliver to Landlord copies of all such policies of insurance, or (x) in the case of the insurance required pursuant to Subsection 8.03A above, certificates thereof, or (y) in the case of the insurance required pursuant to Subsection 8.03B above, an ACORD Form 27 (i.e., “Evidence of Property Insurance Form”) or, in Landlord’s discretion, such other form or certificate as shall be reasonably acceptable to Landlord (but, in any case, including a copy of the waiver of subrogation endorsement required to be carried by Tenant pursuant to this Lease), together with evidence of payment of premiums thereon. Thereafter, Tenant shall furnish to Landlord, at least ten (10) days prior to the expiration of any such policies and any renewal thereof, a new policy or certificate or form (as applicable) in lieu thereof, with evidence of the payment of premiums thereon. Each of said policies (and certificate or form, if applicable) shall also contain a
provision whereby the insurer agrees not to cancel, diminish or materially modify said insurance policy(ies) without having given Landlord, Overlandlord (if applicable) and the Board (to the extent required by the Condominium Documents, but subject to the Board SNDA and the Board Consent) at least thirty (30) days prior notice thereof, by certified mail, return receipt requested, to the extent such provision is available (it being agreed that if such provision is not available, Tenant shall give Landlord, Overlandlord (if applicable) and the Board (to the extent required by the Condominium Documents, but subject to the Board SNDA and the Board Consent) at least ten (10) days’ prior notice of any cancellation, diminishment or material modification of such insurance policy(ies). D. Tenant shall pay all premiums and charges for all of said policies, and, if Tenant shall fail to make any payment when due or carry any such policy, Landlord may, but shall not be obligated to, secure coverage in accordance with this Lease and charge Tenant therefor, and the amount paid by Landlord, with interest thereon at the Interest Rate, shall be repaid to Landlord by Tenant within thirty (30) days following demand therefor. Landlord’s securing coverage in accordance with the previous sentence shall not be deemed to waive or release the default of Tenant with respect thereto. E. Notwithstanding anything to the contrary contained herein, Tenant agrees that Tenant's obligations to insure against all claims, damage, loss, liability, cost and expense (including engineer's, architects' and reasonable attorneys' fees and disbursements) resulting from any of the risks covered by the policies required under this Section 8.03 shall not in any way be subject to, or limited by, the limits of insurance specified in this Section 8.03, and Tenant agrees not to look to Landlord, Overlandlord or the Board, or the agents, partners, shareholders, directors, officers or employees of Landlord, Overlandlord

or the Board with respect thereto. Section 8.04 A. Landlord shall cause each policy carried by Landlord insuring the 7-21 Condominium against loss, damage, or destruction by fire or other casualty, and Tenant shall cause each insurance policy carried by Tenant and insuring the Demised Premises, Alterations, and Tenant’s Movable Property against loss, damage, or destruction by fire or other casualty, to be written in a manner so as to provide that the insurance company waives all rights of recovery by way of subrogation against the other party in connection with any loss or damage covered by any such policy. No such party shall be liable to any other for the amount of such loss or damage that is in excess of the applicable deductible, if any, caused by fire or any of the risks enumerated in its policies. However, if such waiver cannot be obtained, or shall be obtainable only by the payment of an additional premium charge above that which is charged by companies carrying such insurance without such waiver of subrogation, then the party undertaking to obtain such waiver shall notify the other parties of such fact, and such other parties shall have a period of ten (10) days after the giving of such notice to agree to pay such additional premium if such policy is obtainable at additional cost (in the case of Tenant, pro rata in proportion of Tenant’s rentable area to the total -40- NY 78267766v2



 

rentable area covered by such insurance); and if such other parties do not so agree or the waiver shall not be obtainable, then the provisions of this Section 8.04 shall be null and void (with respect to all such parties) as to the risks covered by such policy for so long as either such waiver cannot be obtained or the party in whose favor a waiver of subrogation is desired shall refuse to pay the additional premium. If the release of any party, as set forth in the second sentence of this Section 8.04, shall contravene any Legal Requirement with respect to exculpatory agreements, the liability of the party in question shall be deemed not released, but no action or rights shall be sought or enforced against such party unless and until all rights and remedies against the other’s insurer are exhausted and the other party shall be unable to collect such insurance proceeds. B. The waiver of subrogation referred to in Subsection 8.04A above shall extend to the agents and employees of each party, but only if and to the extent that such waiver can be obtained without additional charge (unless such party shall pay such charge). Nothing contained in this Section 8.04 shall be deemed to relieve either party from any duty imposed elsewhere in this Lease to repair, restore and rebuild. Section 8.05 In the event of any permitted sublease or occupancy (by a person other than Tenant) of all or a portion of the Demised Premises, all of the covenants and obligations on the part of Tenant set forth in this Article 8 shall bind and be fully applicable to the subtenant or occupant (as if such subtenant or occupant were Tenant hereunder) for the benefit of Landlord and the Board. ARTICLE 9. FIRE OR CASUALTY Section 9.01 If the Demised Premises or the Building or any part thereof (including the Building Systems serving the Demised Premises, the Common Elements that form a part of the Demised Premises and portions of the Common Elements or other portions of the Building affecting access
to the Demised Premises) shall be damaged by fire or other insured casualty, Tenant shall give prompt notice thereof to Landlord upon obtaining knowledge of same and Landlord shall, if this Lease is not terminated and subject to the provisions of Sections 9.02, 9.03 and 31.17, repair or cause to be repaired such damage at Landlord’s expense to the condition of the Demised Premises existing on the Commencement Date of the Lease Term (i.e., with Landlord’s Work and Landlord’s Additional Work completed) and to cause the Board to repair the Common Elements to the condition existing immediately prior to the date of the casualty (if and to the extent the Board is required to do so under the Condominium Documents) (“Landlord’s Restoration Work”). If the Demised Premises, or any part thereof, shall be rendered untenantable by reason of such fire or other insured casualty, then Fixed Rent and Recurring Additional Rent hereunder, or an amount thereof apportioned according to the area of the Demised Premises so rendered untenantable (if less than the entire Demised Premises shall be so rendered untenantable), shall be abated for the period from the date of such damage to the date when Landlord completed Landlord’s Restoration Work; provided, however, that (a) such abatement shall continue after the date that Landlord shall have substantially completed Landlord’s Restoration Work until the earlier of (x) ninety (90) days following the date of such damage, and (y) the day immediately preceding the date when the Demised Premises shall be rendered useable for the conduct of Tenant’s business therein, but only if, at all times following Landlord’s delivery of the Demised Premises to Tenant for the performance of Tenant’s restoration of the Demised Premises as improved by Tenant’s Initial Installations and any other permitted Alterations (“Tenant’s Restoration Work”), Tenant shall have proceeded with diligence and continuity to effectuate

completion of Tenant's Restoration Work and (b) if the portion of a floor(s) of the Demised Premises that is damaged (which shall consist of at least fifty percent (50%) of the Rentable Square Footage of such floor(s)), or the performance of Landlord’s Restoration Work renders the remainder of such floor(s) of the Demised Premises untenantable and, as a result thereof, Tenant does not, in fact, use the balance of such floor(s) (other than the presence of emergency or security personnel solely to secure or retrieve files and/or equipment or to maintain the Demised Premises in good repair) and delivers a certification to Landlord stating the same, then such entire floor(s) shall be deemed untenantable. If Landlord, Overlandlord or any Mortgagee (as applicable) shall be unable to collect the rent insurance proceeds applicable to such damage because of the willful and wrongful action or willful and wrongful inaction on the part of Tenant or of Persons Within Tenant’s Control (such as the failure to execute a form or affidavit required by the insurance company), occurring after such fire or other casualty, then, provided that, after Landlord shall have given Tenant notice of such willful and wrongful action or such willful and wrongful inaction and a reasonable opportunity to cure the same, Tenant shall have failed to so cure such willful and wrongful action or such willful and wrongful inaction in such manner that Landlord, Overlandlord or any such Mortgagee would -41- NY 78267766v2



 

otherwise be entitled to collect such proceeds, then there shall be no abatement of Fixed Rent or Recurring Additional Rent. Tenant covenants and agrees to cooperate with Landlord, the Board and any Overlandlord or Mortgagee in their efforts to collect insurance proceeds (including rent insurance proceeds) payable to such parties. Landlord shall not be liable for any reasonable delay in the completion of Landlord’s Restoration Work which may arise by reason of adjustment of insurance on the part of Landlord and/or Tenant, or any event of Force Majeure. For purposes of this Article 9, “untenantable” shall mean that the Demised Premises or any portion thereof (a) is so damaged from fire or other casualty that Tenant’s regular business can no longer be conducted at the remaining portion of the 14th Floor Unit, 15th Floor Unit or 16th Floor Unit or the Demised Premises or (b) is inaccessible, and “inaccessible” shall mean, with respect to any floor of the Demised Premises, that Tenant is deprived of reasonable access to such floor and Landlord shall not have provided or undertaken steps to provide other reasonable means of access thereto. Section 9.02 Landlord shall not be liable for any inconvenience or annoyance to Tenant or injury to the business of Tenant resulting in any way from damage from fire or other casualty or Landlord’s Restoration Work (it being agreed that Landlord shall (a) perform Landlord’s Restoration Work that is to be performed by Landlord hereunder in accordance with the terms of Article 13 hereof, in a good and workmanlike manner and in compliance with all applicable Legal Requirements, and (b) cause the Board to repair the Common Elements in accordance with the Condominium Documents). Tenant understands that Landlord, in reliance upon the provisions set forth in Section 8.03 above, may elect not to carry insurance on some or any of (i) Alterations, equipment, furnishings, furniture, fixtures, interior glass,
appurtenances, contents, private bathrooms and bathroom fixtures in the Demised Premises, and (ii) sprinkler loop and distribution pipes and heads and/or any HVAC piping, ducts, VAV boxes, VAV controllers and components of a distribution system (but, with respect to each item set forth in this clause (ii), only if and to the extent that the same is either (x) installed by Tenant or by any Persons Within Tenant’s Control, or (y) located entirely within the Demised Premises and exclusively serving the Demised Premises), and that, regardless of whether Landlord does carry such insurance, Landlord shall not be obligated to repair (or cause the Board to repair) any damage thereto or replace (or cause the Board to replace) the same unless same was part of Landlord’s Restoration Work, but the foregoing shall not be construed to limit the obligation of Landlord to enforce any repair or restoration obligation of the Board pursuant to the Condominium Documents. Section 9.03 Notwithstanding anything to the contrary contained in Sections 9.01 and 9.02 above, in the event that: (i) the Building shall be damaged by fire or other casualty to the extent that substantial alteration or reconstruction of the Building shall be required pursuant to the terms of the Condominium Documents (whether or not the Demised Premises shall have been damaged by such fire or other casualty and without regard to the structural integrity of the Building) and the Board (or Owners, as applicable) shall have voted not to repair or restore the Building, (ii) the Demised Premises are totally or substantially damaged or are rendered wholly or substantially untenantable, (iii) the 7-21 Condominium is totally or substantially damaged such that (1) the time period for restoring or repairing same (as set forth in the Contractor’s Estimate) shall exceed twelve (12) months from the date of casualty and (2) the cost required to repair or restore the same shall exceed 33% of the insurable value of the 7-21

Condominium immediately prior to such casualty, provided that, if the Demised Premises shall not have been damaged (but the 7-21 Condominium is totally or substantially damaged as aforesaid), Landlord agrees to only terminate this Lease if Landlord also terminates all other leases for office space in the 7-21 Condominium that is owned by Landlord (excluding space, if any, occupied by Landlord or any affiliate of Landlord), or (iv) there is any damage to the Demised Premises within the last year of the Lease Term, and the time period set forth in the Contractor’s Estimate shall exceed the lesser of (1) twelve (12) months and (2) the amount of time then remaining in the Lease Term, then Landlord may, in Landlord’s sole and absolute discretion, terminate this Lease and the term and estate hereby granted, by notifying Tenant of such termination within ninety (90) days after the date of such damage; provided, however, that solely if Landlord elects to terminate the Lease pursuant to clause (iv) above, following a -42- NY 78267766v2



 

casualty in which only a part (but not all) of the Demised Premises are damaged, Tenant shall have the right to elect by notice to Landlord delivered within fifteen (15) Business Days following Tenant’s receipt of Landlord’s termination notice, that Landlord terminate the Lease (pursuant to clause (iv) above) only with respect to the entirety of the Demised Premises located on each of the floor(s) on which such damage was incurred. In the event that such a notice of termination shall be given, then this Lease and the term and estate hereby granted shall expire (with respect to the entire Demised Premises or the applicable portion thereof) as of the date of termination stated in said notice with the same effect as if that were the date hereinbefore set for the expiration of the Lease Term, and the Fixed Rent and Recurring Additional Rent hereunder shall be apportioned as of such date, provided, however, that Tenant shall have the right to extend such termination date for an additional ninety (90) days upon notice to Landlord (the “Extension Notice”) within thirty (30) days after receipt of Landlord’s notice; it being expressly agreed that if Tenant fails to deliver the Extension Notice to Landlord within the thirty (30) day period set forth above TIME BEING OF THE ESSENCE, Tenant shall be deemed to have waived the right to extend such termination date. Section 9.04 A. If all or any portion of the Demised Premises is rendered untenantable by fire or other casualty, Landlord shall, if Landlord has not terminated this Lease pursuant to the provision of Section 9.03 above, within sixty (60) days after such fire or casualty, deliver to Tenant an estimate prepared by a reputable, independent contractor selected by Landlord setting forth such contractor’s estimate as to the time reasonably required to substantially complete Landlord’s Restoration Work (the “Contractor’s Estimate”). If (i) the period to repair set forth in the Contractor’s Estimate exceeds twelve (12) months,
and (ii) more than fifteen percent (15%) of the Demised Premises shall be rendered untenantable by such fire or other casualty, Tenant may elect to terminate this Lease, but only by notice given to Landlord not later than forty-five (45) days following Tenant’s receipt of the Contractor’s Estimate. If Tenant shall exercise such election to terminate this Lease, the Lease Term shall expire upon the date specified in the notice but no later than forty-five (45) days after notice of such election is given by Tenant with the same force and effect as if such date were originally provided herein as the Expiration Date, and the Fixed Rent and Recurring Additional Rent hereunder shall be apportioned as of such date. If Tenant shall not have terminated this Lease (or is not entitled to so terminate this Lease) and Landlord shall not have substantially completed Landlord’s Restoration Work within a period of twelve (12) months from the date of such damage or destruction (which period may be extended by the number of days, if any, as shall equal the aggregate number of days that Landlord is delayed in performing Landlord’s Restoration Work by reason of adjustment of insurance loss (which extension shall not exceed an aggregate of ninety (90) days) or Tenant’s Delay or Force Majeure (which extension shall not exceed an aggregate of ninety (90) days)), then Tenant may terminate this Lease by notice given to Landlord within Forty-five (45) days after the expiration of such twelve (12) months or longer (by reason of any such extension) period, effective as of a date specified in such notice, which shall be not more than forty-five (45) days after the giving of such termination notice, and the term of this Lease shall expire on such date with the same force and effect as if such date were originally provided hereinbefore as the Expiration Date, and the Fixed Rent and Recurring Additional Rent hereunder shall be apportioned as of such date. B. Notwithstanding anything to the

contrary contained in the foregoing provisions of Subsection 9.04A, in the event that (i) more than thirty percent (30%) of the 14th Floor Unit, the 15th Floor Unit, or the 16th Floor Unit (or any other full floor of the Building then constituting a part of the Demised Premises) or (ii) more than thirty percent (30%) of the Demised Premises, in either case, shall be damaged by fire or other casualty during the last two (2) years of the Lease Term, and the time period set forth in the Contractor’s Estimate for the substantial completion of Landlord’s Restoration Work shall exceed sixty (60) days, then Tenant may terminate this Lease and the term and estate hereby granted with respect to: in the case of the foregoing clause (i), solely the 14th Floor Unit, the 15th Floor Unit or the 16th Floor Unit (or any other full floor of the Building then constituting a part of the Demised Premises) that was damaged as aforesaid, or (ii) in the case of the foregoing clause (ii), the Demised Premises, as applicable, but only by notifying Landlord of such termination within forty-five (45) days following Tenant’s receipt of the Contractor’s Estimate. In the event that such a notice of termination shall be given, then this Lease and the term and estate hereby granted shall expire with respect to such Unit or the Demised Premises, as applicable, as of the date of termination stated in said notice with the same effect as if that were the date hereinbefore set for the expiration of the Lease Term, and the Fixed Rent and Recurring Additional Rent hereunder shall be apportioned as of such date. -43- NY 78267766v2



 

Section 9.05 Except as may be provided in Section 8.04, nothing herein contained shall relieve Tenant from any liability to Landlord, the Board or to insurers of Landlord and the Board in connection with any damage to the Demised Premises, the 7-21 Condominium or the Building by fire or other casualty if Tenant shall be legally liable in such respect. Accordingly, and notwithstanding anything to the contrary contained in this Section 9.05, if and to the extent that Tenant shall fully comply with the provisions of Section 8.04 above, Tenant shall not be liable to Landlord with respect to any damage or loss described in Subsection 8.03B above. Section 9.06 Notwithstanding anything in this Lease to the contrary, if Landlord or Tenant exercises any right to terminate this Lease following a fire or other casualty in accordance with the terms of this Article 9, any insurance proceeds actually received by Landlord or Tenant on account of any damage to (i) Landlord’s Work and Landlord’s Additional Work shall be the sole property of Landlord, and (ii) the leasehold improvements constituting Tenant’s Initial Improvements in excess of the amount of the then unamortized Landlord’s Contribution and all other Alterations (except as set forth in clause (i) above) shall be the sole property of Tenant; provided, however, that any insurance proceeds actually received by Landlord and furnished to Tenant in accordance with the foregoing clause (ii) shall be used by Tenant to repair Tenant’s Initial Improvements to the condition of Tenant’s Initial Improvements existing immediately prior to the occurrence of the fire or other casualty. For purposes hereof, the amount of the unamortized Landlord’s Contribution shall be equal to the then unamortized amount, computed as of the termination date of this Lease, of Landlord’s Contribution. For purposes of determining the unamortized amount hereunder, Landlord’s Contribution shall be amortized over the Lease Term on a straight-
line basis without interest. Section 9.07 Tenant shall throughout the Lease Term provide fire wardens and searchers as required under NYC Local Law No. 5 of 1973, as heretofore and/or hereafter amended. Section 9.08 Tenant shall endeavor to give Landlord notice of the occurrence of any fire, casualty or other accident in the Demised Premises promptly after Tenant becomes aware thereof. If Tenant shall fail to provide such notice, Landlord shall not be relieved of any obligations under this Article 9; provided, however, that, in order for Tenant to make any claim against Landlord with respect thereto, Tenant must first have given notice to Landlord (or Landlord must have actual knowledge) of such fire or casualty in the Demised Premises. Section 9.09 This Lease shall be considered an express agreement governing any case of damage to or destruction of the Building or any part thereof by fire or other casualty, and Section 227 of the Real Property Law of the State of New York (providing for such a contingency in the absence of express agreement), and any other law of like import now or hereafter in force, shall have no application in such case. ARTICLE 10. ASSIGNMENT AND SUBLETTING Section 10.01 A. Except as expressly permitted in this Article 10, neither this Lease nor the term and estate hereby granted, nor any part hereof or thereof, will be assigned, or advertised for assignment, mortgaged, pledged, encumbered or otherwise transferred, by operation of law or otherwise, and that neither the Demised Premises, nor any part thereof, will be sublet or advertised for subletting or occupied by anyone other than Tenant, or for any purpose other than as hereinbefore set forth, without the prior consent of Landlord (which consent, unless expressly provided to the contrary in this Article 10, may be granted, withheld or conditioned in Landlord’s absolute discretion) and the Board (if required under the Condominium Documents, but subject to the

Board SNDA and the Board Consent) in every case; provided, however, that Tenant shall have the right to advertise the Demised Premises for subletting, but only if such advertisement(s) does not list or refer to any economic terms with respect to such subletting, it being agreed that nothing contained in this Subsection 10.01A prohibits Tenant (or any other permitted occupant of the Demised Premises) from (x) consummating a subletting at a rental rate that is less than such prevailing rate, or (y) disseminating broker's fliers or other marketing materials that indicate that the rental rate for the Demised Premises (or the applicable portion thereof) is available upon request. B. Subject to the further provisions of this Article 10, the direct or indirect transfer of fifty (50%) percent or more (aggregating all multiple and/or prior transfers during the Lease Term) of: (i) the shares of a -44- NY 78267766v2



 

corporate tenant, or (ii) the shares of any corporation of which Tenant is an immediate or remote subsidiary, or (iii) the beneficial or legal interests of a tenant that is a business entity other than a corporation, in each case including transfers by operation of law, and including a related or unrelated series of transactions, shall be deemed an assignment of this Lease for the purposes of this Article 10. For the purposes hereof, “shares” of a corporate tenant or other corporation shall be deemed to include: (x) the issued and outstanding shares of any class of the voting stock of a corporation, and/or (y) the issued and outstanding shares of any class of convertible non-voting stock, debentures or securities of a corporation. Issuance of new corporate shares of a corporation or partnership interests by a partnership, and/or the issuance of a new class of voting stock or convertible non-voting stock or debentures or securities of a corporation which results in a transfer of control of that corporation, or the execution of an agreement affecting the power to vote fifty (50%) percent or more of the issued and outstanding shares of any class of stock or securities of a corporation, shall each be deemed to be a “transfer” for the purposes hereof. In order to implement the foregoing provisions (but subject to the provisions of Subsection 10.02C below), if Tenant shall be a corporation, then, within fifteen (15) days following Landlord’s request therefor, Tenant shall furnish to Landlord a statement verified by an officer of Tenant setting forth the details of the then present ownership and all prior transfers of the issued and outstanding stock of the corporation (an “Ownership and Transfer Statement”), and such other information relating to such stock ownership and transfer of stock or securities as Landlord may reasonably request in such notice; provided, however, that with respect to such statement, Tenant shall not be (1) required to furnish such information to Landlord with respect to any
person that holds less than a twenty-five percent (25%) ownership interest in Tenant, or (2) required to deliver an Ownership and Transfer Statement to Landlord more than once per calendar year, unless at least twenty-five percent (25%) or more of the stock or other interests in Tenant has been transferred to a person or entity not previously identified in the most recent Ownership and Transfer Statement, in which case Tenant shall deliver a new Ownership and Transfer Statement to Landlord within ten (10) Business Days after such change in the ownership of stock or other interests in Tenant. C. If Tenant shall be a business entity other than a corporation, and provided that such action shall be taken for a valid business purpose other than (and not principally for) the purpose of transferring Tenant’s interest in this Lease, then this Section 10.01 shall not be construed to prohibit Tenant’s conversion into a professional corporation, a limited liability entity, professional association or other type of business entity. Section 10.02 A. Tenant may sublet all or part of the Demised Premises, or assign Tenant’s entire interest in this Lease and the leasehold estate hereby created, to a corporation or other business entity that controls, is controlled by or is under common control with, Tenant (herein referred to as a “Related Entity”), without Landlord’s consent thereto, provided that (i) no Event of Default shall have occurred and be continuing on the effective date of such assignment or subletting, (ii) not less than ten (10) days prior to such subletting or assignment (subject to the provisions of Subsection 10.02F below), Tenant shall furnish Landlord notice thereof accompanied by a certification of an officer of Tenant that such subtenant or assignee is a Related Entity of Tenant, (iii) with respect to an assignment of this Lease, such assignee assumes all of Tenant’s obligations hereunder, and (iv) the subtenant or assignee thereunder shall continue to be a Related Entity of Tenant

If, at any time, said subtenant or assignee shall cease to be a Related Entity, then the continued use and occupancy of the Demised Premises, or any portion thereof, by said subtenant or assignee shall be subject to all of Landlord’s rights set forth in this Article 10 with respect to a proposed subtenant or assignee who is subject to the provisions of Sections 10.03, 10.04 and 10.07 below (including Landlord’s right to exercise any of the Recapture Options and be paid Profit), and Tenant shall comply with all of the provisions set forth in this Article 10 with respect to a proposed subletting or assignment. In connection with the information to be provided to Landlord pursuant to this Subsection 10.02A, Tenant shall, within thirty (30) days after request therefor by Landlord (which request shall not be made more often than once per calendar year, absent extenuating circumstances), deliver to Landlord a certificate of a senior officer of Tenant certifying that such subtenant or assignee remains a Related Entity of Tenant. In the case of a subletting, such subletting shall not be deemed to vest in any such Related Entity any right or interest in this Lease or a direct grant by Landlord of any right to occupy the Demised Premises, nor shall it relieve, release, impair or discharge any of Tenant's obligations under this Lease (including the obligation not to allow the Demised Premises to be used for any use or purpose other than the Authorized Use). In the case of an assignment, the assignor tenant shall not be relieved or released from the performance of any of Tenant’s obligations under this Lease, nor shall such assignment be construed to impair or discharge any of said obligations; provided, however, that solely in connection with an assignment of this Lease to a Successor Entity that complies with the terms of Section 10.02B below, Landlord shall, upon request from Tenant, -45- NY 78267766v2



 

execute and deliver an agreement reasonably acceptable to Landlord and Tenant whereby Tenant shall be released from all of its obligations and liabilities under this Lease arising from and after the date of such assignment. For the purposes of this Article 10, the term “control” shall be deemed to mean ownership of more than fifty (50%) percent of all of the voting stock of such corporation, or more than fifty (50%) percent of all of the legal and equitable interest in any other business entity. Notwithstanding anything herein to the contrary, Tenant shall have the right, at any time during the Lease Term, subject to the satisfaction of all of the conditions and requirements of this Section 10.02A, to sublease all or a portion of the Demised Premises to CompassLEXECON, which entity Tenant represents is, as of the Effective Date, a Related Entity of Tenant. B. Notwithstanding the provisions of Subsection 10.01 above, upon not less than ten (10) days prior notice to Landlord (subject to the provisions of Subsection 10.02F below) and subject to Tenant’s compliance with all of the requirements set forth in this Subsection 10.02B, Tenant may assign or transfer Tenant’s entire interest in this Lease and the leasehold estate hereby created to a an entity that succeeds Tenant hereunder (a “Successor Entity”) without being required to obtain Landlord’s prior consent thereto, provided that (i) no Event of Default shall have occurred and be continuing on the effective date of such assignment or transfer,, (ii) the proposed occupancy shall not increase (other than to a de minimis extent) the cleaning or maintenance requirements in the Demised Premises or impose an extra burden upon the Building equipment or Building services with respect to the Demised Premises in excess of the cleaning or maintenance requirements that a typical office occupant would impose therein or thereon, and (iii) the proposed assignee shall not be entitled, directly or indirectly, to diplomatic or
sovereign immunity, and shall be subject to the service of process in, and the jurisdiction of the courts of, the State of New York. The term “Successor Entity” shall mean any of the following: (x) an entity created by merger, reorganization, consolidation or recapitalization of or with Tenant; or (y) an entity acquiring the goodwill and all or substantially all of the assets of, or beneficial interests in, Tenant, or all or substantially all of the assets of, or beneficial interests in, an operating division, group or department of Tenant or all or substantially all of the business conducted by Tenant in the Demised Premises; or (z) any successor to a Successor Entity becoming such by either of the methods described in clauses (x) and (y) above; provided that, in each case: (1) such transaction is not effected for the primary purpose of transferring the leasehold estate created hereby, (2) the Successor Entity assumes (whether by operation of law or by effective provisions contained in the applicable instrument effecting the transaction) all or substantially all of the liabilities of Tenant hereunder, (3) immediately after giving effect to any such transaction the Successor Entity shall have a net worth, as determined in accordance with generally accepted accounting principles and certified to Landlord by an independent certified public accountant, at least equal to $1,000,000,000, and (4) a copy of the financial statements of the Successor Entity certified by an independent certified public accountant designated by the Successor Entity (it being agreed that such financial statements may be certified by an executive financial officer of the Successor Entity if certified financial statements are not regularly prepared for the Successor Entity by a certified public accountant), shall have been delivered to Landlord at least ten (10) days prior to the effective date of any such transaction (subject to the provisions of Subsection 10.02F below). C. The transfer of any of the outstanding capital stock of

any corporate tenant or of any entity holding direct or indirect interests in such corporate tenant and a private or public issuance, sale, conveyance, pledge, redemption, encumbrance or other disposition or transfer of equity or debt of any member of such corporate tenant shall not be deemed an assignment of this Lease (and Tenant shall not be required to furnish Landlord with the information described in the last sentence of Subsection 10.01B above) if such corporate tenant is listed in any recognized stock exchange or if such transfer shall be, in connection with an initial public offering or otherwise, effected by the sale of such stock through the “over-the-counter-market” or through any recognized stock exchange, unless such stock shall be sold, transferred or otherwise conveyed by persons deemed “insiders” within the meaning of the Securities Exchange Act of 1934, as amended. In furtherance of the foregoing, the transfer of a majority of Tenant’s stock or other direct or indirect ownership interest or transfers among existing owners, members or partners of Tenant, as the case may be, shall not be deemed an assignment of this Lease, but only if: (i) such transfer(s) is made for a legitimate business purpose and not for the purpose of transferring this Lease, (ii) there is no change in the day-to-day control and operation of Tenant’s business operations, and (iii) immediately after giving effect to any such transfer, the corporation or other business entity surviving such transfer shall have a net worth, as determined in accordance with generally accepted accounting principles and certified to Landlord as being correct by an executive financial officer of Tenant, at least equal to $1,000,000,000. D. Notwithstanding anything to the contrary contained in this Article 10, provided that no Event of Default shall have occurred and be continuing, Tenant shall have the right, without the consent of -46- NY 78267766v2



 

Landlord, to permit a portion of the Demised Premises (not to exceed, in the aggregate, fifteen (15%) percent of the then total number of rentable square feet in the Demised Premises) to be used or occupied under a so-called “desk sharing agreement” by any Service Provider or Desk Space User but only for the Authorized Use and only for such period as such Service Provider or Desk Space User shall remain a Service Provider or Desk Space User (collectively, a “Desk Sharing Entity”). However, no such desk sharing agreement shall be permitted or valid, unless, at least ten (10) days prior to a Desk Sharing Entity taking occupancy of a portion of the Demised Premises, Tenant shall have given notice to Landlord of (1) the name and address of such Desk Sharing Entity, (2) the character and nature of the business to be conducted by such Desk Sharing Entity, (3) the number of square feet of rentable area to be occupied by such Desk Sharing Entity, (4) the duration of such occupancy, and (5) the rent, if any, to be paid by such Desk Sharing Entity for its use of the applicable portion of the Demised Premises. Upon request of Landlord (which shall not be made by Landlord more frequently than once every 4 months), Tenant shall deliver to Landlord a copy of the agreement, if any, relating to the use or occupancy of such portion of the Demised Premises by such Desk Sharing Entity, which agreement shall be subject and subordinate to the terms of this Lease and, notwithstanding such desk sharing agreement, Tenant shall remain fully liable for all of Tenant's obligations under this Lease. Furthermore, (i) no demising walls may be erected in the Demised Premises separating the space used by a Desk Sharing Entity from the remainder of the Demised Premises (it being agreed that the foregoing shall not prevent Tenant from installing movable partitions to create separate rooms within the Demised Premises for use by a Desk Sharing Entity, which movable
partitions shall be deemed to be Tenant’s Movable Property hereunder), (ii) the use of any portion of the Demised Premises by any Desk Sharing Entity shall not create any right, title or interest of the Desk Sharing Entity in or to the Demised Premises, and (iii) the Desk Sharing Entity may not pay for its occupancy rights an amount greater than the Fixed Rent and Recurring Additional Rent (at the rate then being paid by Tenant pursuant to this Lease) that is reasonably allocable to the portion of the Demised Premises that the Desk Sharing Entity has the right to occupy. As used herein, the term (a) “Service Provider” means a person or entity with whom Tenant has contracted to perform certain functions for Tenant’s business on a regular, ongoing basis; and (b) “Desk Space User” means a bona fide client, service provider, or other person or entity with which Tenant has a material, ongoing business relationship (but excluding Service Providers). E. Except as expressly provided in the second sentence of Section 10.02A, Landlord’s Recapture Option and right to be paid a Profit shall not be applicable with respect to any assignment, sublease or use and occupancy effected pursuant to the terms of this Section 10.02. F. Notwithstanding the provisions of Subsections 10.02A or 10.02B above, if, because of a confidentiality requirement, Tenant shall not be able to disclose in advance to Landlord the occurrence of a transaction described in said Subsections 10.02A or 10.02B, Tenant may assign or transfer Tenant's entire interest in this Lease and the leasehold estate hereby created to a Related Entity or Successor Entity prior to notifying Landlord thereof, provided that Tenant shall comply in all other respects with the requirements of Subsection 10.02A or 10.02B, as applicable, and shall submit all required information to Landlord not later than the tenth (10th) day following the effective date of such transaction. If for any reason whatsoever Tenant shall not comply

with all of said requirements within such time period and such transaction was not, in fact, expressly permitted “as of right” (i.e., without the need for any consent by Landlord) pursuant to Subsection 10.02A or 10.02B, as applicable, said transaction shall be deemed a prohibited assignment or transfer of this Lease. Section 10.03 A. (i) Except as permitted pursuant to Section 10.02 above, and subject to the provisions of Section 31.17 below, if Tenant shall desire to assign this Lease or to sublet all or substantially all of the Demised Premises for all or substantially all of the balance of the Lease Term (which for purposes of this Section 10.03A shall mean that at the expiration of the term of the proposed sublease, less than one (1) year shall remain in the Lease Term), Tenant shall first give Landlord notice thereof (the “Recapture Offer Notice”), which notice shall (x) specify the desired effective date of any such assignment or commencement date of such sublease (the “Recapture Date”) (which date shall not be earlier than the thirtieth (30th) day nor later than the two hundred seventieth (270th) day following the date of the Recapture Offer Notice), (y) specify the material economic terms Tenant is willing to accept from a proposed subtenant or assignee, and (z) in the case of a proposed sublease of less than all of the Demised Premises, be accompanied by (I) a floor plan of the space proposed to be sublet (the “Recapture Space”), and (II) an allocation of responsibility between Tenant and the proposed subtenant for the Demising Costs. -47- NY 78267766v2



 

(ii) Such Recapture Offer Notice shall be deemed an offer from Tenant to Landlord whereby Landlord shall have the option to (x) in the case of a proposed assignment of this Lease, cancel and terminate this Lease as of the proposed effective date of such assignment, or (y) in the case of a proposed sublease of all or substantially all of the Demised Premises, cancel this Lease only with respect to the Recapture Space as of the proposed effective date of such sublease (the “Recapture Option”), which Recapture Option may be exercised by notice given to Tenant (the “Recapture Notice”) within twenty (20) days after Landlord shall have received the Recapture Offer Notice from Tenant with respect to the proposed assignment or subletting, accompanied by all of the information set forth in Subdivision 10.03A(i) above. (iii) If Landlord exercises the Recapture Option set forth in Section 10.03A(ii)(x) above, then this Lease and the term and estate hereby granted shall expire as of the Recapture Date with the same effect as if that were the date hereinbefore set for the expiration of the Lease Term, and the Fixed Rent and the Recurring Additional Rent hereunder shall be apportioned as of such date. If Landlord exercises the Recapture Option set forth in Section 10.03A(ii)(y) above, then this Lease shall be deemed modified to exclude the Recapture Space from the Demised Premises as of the Recapture Date, and all rents hereunder with respect to the applicable Recapture Space or the entire Demised Premises (as the case may be) shall be adjusted as of such Recapture Date based upon the relevant space affected thereby. (iv) If Landlord shall notify Tenant that Landlord elects (or if Landlord shall be deemed to have elected) not to exercise the Recapture Option, then Tenant shall have the right to assign this Lease or sublease the Demised Premises in accordance with the provisions of this Article 10, subject, however, to the provisions of the immediately following
Subdivision 10.03A(v). (v) If Landlord shall have notified Tenant that Landlord elects (or if, pursuant to the provisions of Subdivision 10.03A(vi) below, Landlord shall be deemed to have elected) not to exercise the Recapture Option and Tenant shall not have delivered to Landlord an Assignment/Sublet Notice within three- hundred and six (306) days thereafter (the “A/S Completion Period”), then, if Tenant shall desire to assign this Lease or sublease the Demised Premises, Tenant shall be required to again deliver the Recapture Offer Notice and otherwise comply with the foregoing provisions before Landlord shall be required to make an election as to the exercise of the Recapture Option. (vi) If Landlord shall fail to deliver the Recapture Notice to Tenant within the twenty (20) day period provided for in Subsection 10.03A(ii) above, then Tenant may deliver a second notice to Landlord, in which case, provided that said second notice shall bear the following legend typed in bold, capital letters at the top: “IF LANDLORD SHALL FAIL TO RESPOND TO NOTIFY TENANT WHETHER LANDLORD ELECTS TO EXERCISE ITS RECAPTURE OPTION WITHIN FIVE (5) BUSINESS DAYS, LANDLORD SHALL BE DEEMED TO HAVE WAIVED ITS RIGHT TO EXERCISE SUCH RECAPTURE OPTION”, if Landlord shall fail to exercise such Recapture Option within five (5) Business Days after Landlord’s receipt of such second notice, then Landlord shall be deemed to have waived Landlord’s right to exercise the Recapture Option (but only with respect to the specific Recapture Offer Notice for which said 20-day and 5-Business day periods had lapsed). B. If Landlord exercises its Recapture Option with respect to a proposed sublease, Landlord shall, by the Recapture Date, erect any required demising walls separating the Recapture Space from the balance of the Demised Premises and make such alterations to the Demised Premises as are

reasonably required so that the Recapture Space can be legally occupied with separate mechanical and utility systems and the electrical capacity set forth herein and Tenant shall pay to Landlord Landlord’s actual out-of-pocket costs in connection therewith (“Demising Costs”) within thirty (30) days following demand therefor, but only to the extent Tenant would have been responsible for the Demising Costs under the proposed sublease in accordance with the Recapture Offer Notice. Upon exercising its Recapture Option and complying with the terms of this Section 10.03, Landlord shall be free to, and shall have no liability to Tenant (or to any broker engaged by Tenant), if Landlord shall lease the Demised Premises (or any portion thereof) to any third party, including Tenant’s prospective subtenant or assignee. C. Except as permitted pursuant to Section 10.02 above, in any case where Landlord shall not have exercised (or shall have been deemed to have waived) Landlord’s Recapture Option, upon executing a letter of intent or term sheet with any proposed assignee or subtenant during the A/S Completion Period, Tenant -48- NY 78267766v2



 

shall give notice thereof to Landlord (an “Assignment/Sublet Notice”), and with such notice shall include (i) an executed copy of such letter of intent or term sheet setting forth the material economic terms of the proposed transaction, (ii) a complete financial statement for the proposed assignee or sublessee, certified by certified public accountants regularly retained by the proposed assignee or sublessee (it being agreed that such financial statements may be uncertified solely if certified financial statements are not regularly prepared for the proposed assignee or sublessee by a certified public accountant), (iii) information on the nature and character of the subtenant and its proposed use of the Demised Premises, (iv) in the event of a desired subletting of less than all of the Demised Premises, a description and floor plan of the proposed sublease premises, and (v) within five (5) Business Days after submission of the items set forth in the immediately preceding clauses (i) through (iv) above, any other information reasonably requested by Landlord. Tenant may elect to deliver an Assignment/Sublet Notice to Landlord simultaneously with the delivery to Landlord of the Recapture Notice. Supplementing the provisions of this Subsection 10.03C, if Tenant provides Landlord with the identity of the proposed subtenant or assignee and the information set forth in items (ii), (iii), (iv) and (v) above and the material economic terms of the proposed transaction, Landlord shall promptly advise Tenant whether or not Landlord shall consent to the proposed assignment or subletting. D. For the purposes of this Article 10, the phrase “substantially all of the Demised Premises” shall mean eighty percent (80%) or more of the Demised Premises. Section 10.04 A. If Tenant shall have complied with the provisions of Section 10.03 above and Landlord shall not have exercised the Recapture Option within the time period provided in said Section 10.03, then, subject to the provisions of
Section 31.17 below, Landlord shall not unreasonably withhold, condition or delay consent to the proposed assignment of this Lease or a proposed subletting of all or a portion of the Demised Premises, provided that Tenant shall not then be in default after Tenant shall have theretofore been given notice of any such default with respect to any of Tenant’s monetary or material non-monetary obligations under this Lease and no Event of Default shall have occurred that is then continuing, but subject in each case to the provisions of Subsection 10.04D below) and provided further that the following additional conditions (which shall be in addition to, and not in lieu of, the other terms, conditions and requirements set forth elsewhere in this Article 10) shall be satisfied: (i) The proposed assignee or subtenant shall not be: (a) a school of any kind, or an employment or placement agency or governmental or quasi-governmental agency, or a real estate brokerage office or medical office or executive recruitment office, or any retail bank or retail establishment, or (b) entitled, directly or indirectly, to diplomatic or sovereign immunity, and the proposed assignee or subtenant shall be subject to service of process in, and the jurisdiction of the courts of, the State of New York; (ii) The subletting or assignment shall, in Landlord’s reasonable judgment, be to a reputable person, whose occupancy will be in keeping with the dignity and character of the then use and occupancy of the Building, and whose occupancy will not be more objectionable or more hazardous than that of Tenant herein or impose any additional burden upon the Building equipment or Building services with respect to the Demised Premises in excess of the cleaning or maintenance requirements that a typical office occupant would impose therein or thereon (it being agreed, for the avoidance of doubt, that customary office use shall not be deemed to impose any such additional burden on Landlord); (iii) The

proposed assignee or subtenant shall have, in the reasonable judgment of Landlord, sufficient financial worth to perform the obligations of Tenant under this Lease in the event of an assignment, or to perform the obligations of the subtenant in the event of a sublease; (iv) No space shall be or have been advertised to the general public at a lower rental rate than that being asked by Landlord at the time for similar space in the portions of the Building owned or leased by Landlord, and Tenant shall not have made public any rental rate being sought or obtained by Tenant; provided, however, that nothing contained in this clause (iii) shall either (a) prevent Tenant from having advertised the Demised Premises for subletting if such advertisement(s) did not list or refer to any economic terms with respect to such subletting, or (b) prohibit Tenant (or any other permitted occupant of the Demised Premises) from consummating a subletting at a rental rate that is less than such prevailing rate, or disseminating broker’s fliers or -49- NY 78267766v2



 

other marketing materials that indicate that the rental rate for the Demised Premises (or the applicable portion thereof) is available upon request. (v) The proposed assignee or subtenant (or any person who directly or indirectly controls either (a) the proposed assignee or subtenant, or (b) any person who controls the proposed assignee or subtenant) shall not be a tenant, subtenant, occupant or assignee of any premises in the Building that are owned by Landlord or an affiliate of Landlord (“Landlord Owned Space”), or a party who dealt or negotiated with Landlord or Landlord’s agents or affiliates (directly or through a broker) as evidenced by (x) a bona fide draft or term sheet (which may include offers or counterproposals via email), or (y) such third party visiting and/or touring the Demised Premises with respect to the leasing of any Landlord Owned Space during the six (6) months immediately preceding Tenant’s request for Landlord’s consent, but the foregoing restriction shall be applicable only if Landlord shall be able to offer to such proposed assignee or subtenant comparably sized space in the Landlord Owned Space for at least a comparable term. Promptly following Tenant’s request from time to time, Landlord shall advise Tenant whether a particular entity designated by Tenant shall be covered by the terms of this clause; and (vi) If required by the Condominium Documents (but subject to the Board SNDA and the Board Consent), the proposed subletting shall have been approved by the Board. B. If Landlord shall fail to respond to Tenant’s submittal of an Assignment/Sublet Notice (whether by the grant or denial of consent, or by a request for further information) within twenty (20) days after Landlord’s receipt thereof, then Tenant may deliver a second notice to Landlord, in which case, provided that said second notice shall bear the following legend typed in bold, capital letters at the top: “IF LANDLORD SHALL FAIL TO RESPOND TO TENANT
IN CONNECTION WITH THIS SECOND ASSIGNMENT/SUBLET NOTICE WITHIN FIVE (5) BUSINESS DAYS, LANDLORD SHALL BE DEEMED TO HAVE CONSENTED THERETO AND HAVE WAIVED THE RECAPTURE OPTION IN ACCORDANCE WITH THE PROVISIONS OF SUBSECTION 10.04B OF THE LEASE,” if Landlord shall fail to respond to Tenant within five (5) Business Days after Landlord’s receipt of said second notice, then, as Tenant’s sole remedy in connection therewith, Landlord shall be deemed to have consented to the proposed assignment or subletting and have waived the Recapture Option. C. In any case in which the Board shall withhold consent to a proposed assignment of this Lease or a proposed subletting of all or any part of the Demised Premises, in either case in accordance with the Condominium Documents (but subject to the Board SNDA and the Board Consent), then Landlord’s refusal to grant consent to such proposed assignment or subletting shall be deemed to be a reasonable refusal to grant such consent. The foregoing sentence shall not be deemed to diminish the continuing obligation of Landlord hereunder to enforce the provisions of the Condominium Documents against the Board. D. Supplementing the provisions of Subsection 10.04A above, if: (i) on the date that Tenant shall request Landlord’s consent to a proposed assignment of this Lease or a subletting of all or a portion of the Demised Premises, Tenant shall be in default (after Tenant shall have theretofore been given notice of any such default) with respect to any of the monetary or material non-monetary obligations of Tenant under this Lease, then Landlord’s obligation to respond to such request shall be deemed suspended until such time as Tenant shall have cured such monetary or material non-monetary default. If Tenant shall cure such default within the applicable cure period, then Tenant’s consent request shall automatically be

deemed reinstated, but only if Tenant is then in compliance with all of the other applicable requirements of this Article 10 that were applicable to Tenant’s request on the date Tenant initially requested Landlord’s consent; or (ii) (I) an Event of Default has occurred by virtue of Tenant’s failure to cure a monetary or material non-monetary default within the specified cure period pursuant to Subsection 10.04D(i) above, or (II) an Event of Default shall have occurred and is continuing on the date on which Tenant shall request Landlord’s consent to a proposed assignment of this Lease or a subletting of all or a portion of the Demised Premises, then, in either case, Landlord’s obligation to respond to such request shall be deemed suspended until such time as Tenant shall have cured such Event of Default and if (a) Tenant cures such Event of Default prior to the EOD Cure Date, and Landlord shall not have terminated this Lease in accordance with Article 15 below by virtue of such Event of Default, and (b) Tenant shall not be in default of any of Tenant’s other monetary or material non- -50- NY 78267766v2



 

monetary obligations under this Lease after notice of such default shall have been given to Tenant, in which event Subsection 10.04D(i) above shall apply, and no other Event of Default shall have occurred that is then continuing, in which case this Subsection 10.04D(ii) shall apply), then, from and after the subject EOD Cure Date, Tenant’s consent request shall automatically be deemed reinstated, but only if Tenant is then in compliance with all of the other applicable requirements of this Article 10 that were applicable to when Tenant initially requested Landlord’s consent. Section 10.05 In the event of each and every permitted assignment of Tenant’s interest under this Lease (other than an assignment by operation of law or by effective provisions contained in the instruments of merger, consolidation or acquisition as expressly set forth in Subsection 10.02B above), the following provisions shall apply: (i) The assignee shall assume and agree, in an agreement a copy of which shall be delivered to Landlord on or before the effective date of such assignment, to perform all of the terms, conditions and agreements of this Lease on the part of Tenant to be kept, performed and observed, and, except as otherwise provided in Section 10.02A, to become jointly and severally liable with the assignor (and remote assignors, if any) for the performance thereof to the extent such obligations arise from and after the effective date of such assignment (it being understood that in no event shall such assignee be liable or responsible for the performance of any obligations hereunder on Tenant’s part to be performed to the extent that such obligations arose prior to the effective date of such assignment); and (ii) Subject to the proviso contained in the last sentence of this Subsection 10.05(ii), the terms, covenants and conditions of this Lease may be changed, altered or modified in any manner whatsoever by Landlord and the assignee without the consent thereto of the Tenant named
herein or of any other remote or immediate assignor. The joint and several liability of the Tenant named herein and of any immediate and remote successor-in-interest of Tenant (by assignment or otherwise), and the due performance by all such assignors and successors of each and every one of the obligations of this Lease on Tenant’s part to be performed or observed, shall not in any way be discharged, released or impaired by any (a) such change, alteration or modification, or other agreement which amends any of the rights or obligations of the parties under this Lease, (b) stipulation which extends the time within which an obligation under this Lease is to be performed, (c) waiver of the performance of an obligation required under this Lease, or (d) failure to enforce any of the obligations set forth in this Lease; provided, however, that, in the case of a change, alteration or modification made after the date of an assignment of this Lease to an entity that is not a Related Entity, if and to the extent that such change, alteration or modification increases the obligations of Tenant under this Lease, the assignor shall not be liable with respect to such increase; and (iii) If required by the Condominium Documents, but subject to the Board SNDA and the Board Consent, the proposed assignment shall have been approved by the Board. Section 10.06 A. In the event of each and every permitted subletting of all or any part of the Demised Premises, the following provisions shall apply: (i) No subletting shall be for a term ending later than one (1) day prior to the Expiration Date of this Lease; (ii) The terms of the sublease agreement shall not violate (and shall not allow or cause the violation of) any of the terms of this Lease and, subject to the terms of any applicable Subtenant SNDA, the sublease agreement shall provide that it is and shall be subject and subordinate to this Lease and to all matters to which this Lease is or shall be subordinate; (iii) The sublease agreement and

all of the subtenant’s rights thereunder shall be expressly made subject to all of the obligations of Tenant under this Lease, and to the further condition and restriction that the sublease shall not be assigned, encumbered or otherwise transferred, or the subleased premises further sublet by the subtenant in whole or in part, or any part thereof suffered or permitted by the subtenant to be used or occupied by others, without the prior consent of Landlord and the Board (if required by the Condominium -51- NY 78267766v2



 

Documents, but subject to the Board SNDA and Board Consent) in each instance (which consent may be granted, withheld or conditioned in the sole and absolute discretion of both Landlord and (subject to the Condominium Documents, the Board SNDA and the Board Consent, the Board); provided, however, that first-tier sub-subleases (as opposed to sub-sub-subleases or any subsequent tier subleases) shall be permitted provided any such proposed sub- subletting shall be subject to the same consent standards, as well as to Landlord's rights with respect to Recapture Options and Profit payments, and to the other obligations of Tenant set forth in this Article 10, applicable to a subletting by Tenant; and (iv) No subletting or sub-subletting shall result in more than four (4) occupants per full floor of the Demised Premises (including Tenant, any Desk Sharing Entity and any parent, affiliate and/or subsidiary of Tenant, all being counted as a single party, being in occupancy). B. (i) Notwithstanding anything to the contrary contained in Subsection 10.10C below, in the case of a sublease of at least one (1) full floor of the 7-21 Condominium (other than a sublease effected pursuant to Section 10.02 above), upon Tenant’s request, Landlord shall enter into a subordination, recognition and attornment agreement with the subtenant (which agreement shall be in the form attached hereto as Exhibit “K”, as modified by the provisions of clause (ii) below) (such agreement, a “Subtenant SNDA”) if: (a) the proposed sublease shall be for at least one (1) full floor of the 7-21 Condominium until the end of the Lease Term, but in no event for fewer than five (5) years (inclusive of any renewal options of such subtenant that are conditioned upon Tenant's exercise of Tenant's renewal rights under this Lease), with no right of cancellation (other than those customarily provided in the event of casualty or condemnation or any express right of a sublandlord to terminate the sublease due to
a failure of a subtenant to have performed specific obligations under the applicable sublease) prior to the expiration of such minimum term (but in no event extending beyond the Expiration Date of this Lease, as that date may have been theretofore, or may thereafter be, extended in accordance with the terms of this Lease), (b) the subtenant shall agree (in such subordination, recognition and attornment) that the rental to be paid by the subtenant to Landlord (if, as and when such subordination, recognition and attornment agreement shall become operative between Landlord and the subtenant following a termination of this Lease) shall be equal to the greater of (I) the Fixed Rent and Recurring Additional Rent payable under this Lease, and (II) the total rentals payable under the sublease; (c) the proposed sublease does not give the subtenant any right to extend the sublease term beyond the Expiration Date of this Lease, as that date may have been theretofore, or may thereafter be, extended in accordance with the terms of this Lease, (d) the proposed sublease imposes no obligations on Landlord to do any work (other than is otherwise required to be done by Landlord pursuant to the express terms of this Lease) or provide any work allowance to the subtenant (which would be binding on the Landlord), and (e) the proposed sublease gives no greater rights to the subtenant than Tenant has under this Lease, nor imposes any greater obligations on the sublandlord that would be binding on Landlord than Landlord has under this Lease. (ii) Landlord shall make such modifications to Exhibit "H-1" as a prospective subtenant may reasonably request, provided that such modifications do not decrease any rights or benefits, or increase any obligations, of Landlord, other than to a de minimis extent. (iii) Notwithstanding the provisions of Subsection 10.06B(i) above, Landlord shall not be required to deliver a recognition agreement with respect to any other sub-subtenants or any

other remote or immediate undertenants. C. If Landlord shall consent to a proposed subletting or sub-subletting of all or any portion of the Demised Premises, then either the sublease agreement or the written instrument of consent, which shall also be executed and acknowledged by Tenant and the subtenant, shall contain a provision substantially similar to the following (with the terms “Sub-Sublandlord” and “Sub-Subtenant” inserted mutatis mutandis): “The sublandlord [i.e., Tenant under this Lease] and the subtenant hereby agree that, if the subtenant shall be in default of any obligation of the subtenant under the sublease, which default also constitutes a default by the sublandlord under the overlease [i.e., this Lease] (after notice shall have been delivered to sublandlord and the expiration of any applicable cure period), then the overlandlord [i.e., Landlord under this Lease] shall be permitted to avail itself of all of the rights and remedies available to the sublandlord in connection therewith. Without limiting the generality of the foregoing, if a default by subtenant under the sublease, which default also constitutes a default by sublandlord under the overlease, shall continue (after notice shall have been delivered to sublandlord and the -52- NY 78267766v2



 

expiration of any applicable cure period), the overlandlord shall be permitted (by assignment of a cause of action or otherwise) to institute an action or proceeding against the subtenant in order to enforce the sublandlord’s rights under the sublease, and shall also be permitted to take all ancillary actions (e.g., serve default notices and demands) in the name of the sublandlord as the overlandlord shall reasonably determine to be reasonably necessary. The sublandlord agrees to cooperate with the overlandlord, and to execute such documents as shall be reasonably necessary, in connection with the implementation of the foregoing rights of the overlandlord. The sublandlord and the subtenant expressly acknowledge and agree that the exercise by the overlandlord of any of the foregoing rights and remedies: (i) shall not constitute an election of remedies, (ii) shall not in any way impair the overlandlord’s entitlement to pursue other rights and remedies directly against the sublandlord, and (iii) shall not establish any privity of relationship between the overlandlord and the subtenant, or in any way create a landlord/tenant relationship between the overlandlord and the subtenant. In addition, the sublandlord and the subtenant hereby agree that, if the actions of the subtenant shall be in breach of the condominium declaration, by-laws and rules and regulations then in effect with respect to the premises demised under the sublease, then the board of managers of the condominium shall have the power to enforce against the subtenant the terms of such documents to the extent the board of managers of the condominium would be entitled to enforce the terms of such documents against the overlandlord pursuant to the terms of the overlease and subject to the terms of the Board SNDA and the Board Consent.” Section 10.07 A. If Landlord’s consent is required hereunder and Landlord shall consent to any assignment of this Lease or to any sublease of all or any part of the Demised
Premises, Tenant shall, in consideration therefor, pay to Landlord, as additional rent hereunder, the following amounts (hereinafter being referred to as “Profit”): (i) in the case of an assignment, fifty (50%) percent of the amount received by Tenant and by which (x) all amounts and other consideration due or payable to Tenant and/or Tenant’s designee for or by reason of such assignment (including all amounts due or payable for the sale or rental of Tenant’s fixtures, leasehold improvements, equipment, furniture, furnishings or other personal property, less, in the case of a sale, the unamortized or undepreciated cost of such items, as reported on Tenant’s federal income tax returns), exceed (y) the amount of the following: (a) any reasonable and customary out-of-pocket closing expenses, but only if and to the extent actually incurred and paid by Tenant to unrelated third parties in connection with such assignment; (b) brokerage commissions and marketing costs, (c) the cost of Alterations made by Tenant to prepare the Demised Premises for occupancy by the assignee (but not including any portion of the cost of Tenant’s Initial Improvements), (d) allowances that Tenant makes available to the assignee to fund the cost of alterations that the assignee makes to the Demised Premises, and (e) without duplication, the then Unamortized Alterations Costs; (ii) in the case of a sublease, fifty (50%) percent of the amount received by Tenant and by which (x) the sum of (1) all rents, additional rents and other consideration payable under the sublease to Tenant by the subtenant, and (2) all other amounts and consideration payable to Tenant or Tenant’s designee for or by reason of such subletting (including all amounts due or payable for the sale or rental of Tenant’s fixtures, leasehold improvements, equipment, furniture or other personal property (less, in the case of a sale, the unamortized or undepreciated cost of such items, as reported on Tenant’s federal income tax returns),

exceed (y) the sum of (1) that part of the Fixed Rent and additional rent hereunder allocable to the subleased space and accruing for the corresponding period during the term of the sublease, and (2) the amount of the following reasonable and customary out-of-pocket expenses, but only if and to the extent actually incurred and paid by Tenant to unrelated third parties in connection with such sublease: (a) brokerage commissions and marketing costs, (b) the cost of Alterations made by Tenant to prepare the subleased premises for occupancy by the subtenant (but not including any portion of the cost of Tenant’s Initial Improvements), (c) allowances that Tenant makes available to subtenant to fund the cost of alterations that subtenant makes to the Demised Premises (or the applicable portion thereof), and (d) without duplication, the then Unamortized Alterations Costs. B. Any amount(s) payable by Tenant pursuant to the provisions of this Section 10.07 shall be paid by Tenant to Landlord as and when amounts on account thereof are paid by or on behalf of any assignee(s) and/or any sublessee(s) to Tenant or Tenant’s designee and Tenant agrees to promptly advise Landlord thereof and furnish such information with regard thereto as Landlord may reasonably request from time to time. -53- NY 78267766v2



 

C. Tenant shall furnish to Landlord, in the January calendar month immediately following each calendar year during any part of which any such sublease shall be in effect, a reasonably detailed financial statement certified as being correct by an executive financial officer (or, if Tenant is not a corporation, a principal) of Tenant, setting forth all sums accruing during the prior calendar year and/or realized by Tenant from such sublease, and a computation of the Profit accruing and/or realized by Tenant during such prior calendar year. Tenant shall remit to Landlord together with such statement any Profit or portion thereof on account of such calendar year not previously remitted to Landlord. Section 10.08 A. No assignment, sublease or transfer shall be effective or binding on Landlord unless and until such assignee, subtenant or transferee of Tenant shall deliver to Landlord and (if required by the Condominium Documents, but subject to the Board SNDA and Board Consent) the Board a fully executed and acknowledged duplicate original of the instrument of assignment, sublease or transfer which contains a covenant of assumption (if not a sublease) by an assignee or transferee of all of the obligations aforesaid, and a confirmation (including a sublease) of the covenant under Section 10.01 against future assignments and sublets. In the event of any purported assignment, sublease or transfer in contravention of the provisions of this Lease, Landlord may elect to treat such purported assignee, subtenant or transferee as having assumed this Lease jointly and severally with Tenant, without in any way or to any extent binding Landlord to consent to such purported assignment, sublease or transfer. B. In no event shall any assignee, subtenant or other occupant of the Demised Premises use the Demised Premises for any purpose other than the Authorized Use, unless otherwise expressly consented to by Landlord (at Landlord’s sole and absolute discretion) as part of
Landlord’s consent to such assignment, sublease or transfer. Section 10.09 The consent by Landlord to an assignment or subletting shall not relieve Tenant, the assignee or any subtenant from obtaining the express consent of Landlord (which consent, unless expressly provided to the contrary in this Article 10, may be granted, withheld or conditioned in Landlord’s and (if required by the Condominium Documents, but subject to the Board SNDA and the Board Consent) the Board’s absolute discretion) to any other or further assignment or subletting (excluding any assignment or subletting made pursuant to Section 10.02 above). Section 10.10 A. If this Lease shall be assigned (whether or not in violation of the provisions of this Article 10), Landlord may collect from the assignee, and Tenant hereby authorizes and directs the assignee to pay to Landlord, all rent (whether denominated as Fixed Rent or otherwise), additional rent and other charges payable pursuant to the instrument of assignment, with the net amount so collected by Landlord to be applied to the Fixed Rent, additional rent and other charges herein provided, but no such assignment or collection shall be deemed a waiver of the covenant by Tenant under Section 10.01 above, nor shall the same be deemed the acceptance by Landlord of the assignee as a tenant, or a release of Tenant from the further performance of the covenants and agreements on the part of Tenant to be performed as herein contained, except as otherwise expressly provided herein. Each and every instrument of assignment shall contain the substance of the foregoing provision. B. Subject to the terms of any applicable Subtenant SNDA, if all or any portion of the Demised Premises shall be sublet or occupied by anyone other than Tenant (whether or not in violation of the provisions of this Article 10), then, upon demand made by Landlord at any time following the occurrence of an Event of Default, Landlord may collect from the

subtenant or occupant, and Tenant hereby authorizes and directs such party to pay to Landlord, all rent (whether denominated as Fixed Rent or otherwise), additional rent and other charges payable pursuant to such instrument, with the net amount so collected by Landlord to be applied to the Fixed Rent, additional rent and other charges herein provided, but no such subletting, occupancy or collection shall be deemed a waiver of the covenant by Tenant under Section 10.01 above, nor shall the same be deemed the acceptance by Landlord of the subtenant or occupant as a tenant, or a release of Tenant from the further performance of the covenants and agreements on the part of Tenant to be performed as herein contained. -54- NY 78267766v2



 

C. Subject to the terms of any applicable Subtenant SNDA, in the event of a termination re- entry or dispossess by Landlord under this Lease, then Landlord shall have the right (but not the obligation) to take over any and all subleases or sublettings of the Demised Premises or any part or parts thereof made or granted by Tenant and to succeed to all of the rights and privileges of said subleases and sublettings or such of them as Landlord may elect to take over and assume, and Tenant hereby expressly assigns and transfers to Landlord such of the subleases and sublettings as Landlord may elect to take over and assume at the time of such termination, re-entry or dispossession, and Tenant shall upon request of Landlord execute, acknowledge and deliver to Landlord such further assignments and transfers as may be reasonably necessary to vest in Landlord the right, title and interest of Tenant, as sublandlord, in and to the then existing subleases and sublettings. By its entry into a sublease, each and every subtenant shall be deemed to have thereby agreed that, upon said termination, re-entry or dispossession, and if Landlord shall so elect, Landlord may, in Landlord’s sole and absolute discretion, take over the right, title and interest of Tenant, as sublandlord, under such sublease, in which case such subtenant shall: (i) be deemed to have waived any right to surrender possession of the subleased space or to terminate the sublease except in accordance with any termination rights expressly set forth in the sublease, (ii) be bound to Landlord for the balance of the term of such sublease, and (iii) attorn to Landlord, as its landlord, under all of the then executory terms, covenants and conditions of the sublease, except that (x) rent and additional rent shall be at the rates provided in the sublease, and (y) such subtenant shall be deemed to have expressly agreed that Landlord shall not (1) have any obligation to perform any obligations of Tenant, as sublandlord under such
sublease, that exceed the obligations of Landlord expressly set forth in this Lease, (2) be liable for any previous act or omission of Tenant, as sublandlord under such sublease (except for obligations of a continuing nature as of the date of attornment relating to maintenance, repair or restoration required to be performed by Landlord pursuant to the provisions of this Lease as well as by the sublandlord under the sublease), (3) be subject to any counterclaim, offset or defense, not expressly provided in such sublease, which theretofore accrued to such subtenant against Tenant, or (4) be bound by any previous modification of such sublease not approved by Landlord, or by any previous prepayment of more than one (1) monthly installment of rent. The provisions of this Subsection 10.10C shall be self-operative, and no further instrument shall be required to give effect thereto. However, within ten (10) days after Landlord shall have notified any subtenant of said election, such subtenant shall execute, acknowledge and deliver to Landlord such instruments as Landlord may reasonably request to evidence and confirm such attornment and the terms thereof. Each and every sublease shall contain the substance of this Subsection 10.10C. Section 10.11 Without limiting the generality of the covenant set forth in Section 10.01 above, Tenant covenants and agrees that, if Landlord shall be able to offer comparably sized space for at least a comparable term: (i) Tenant shall not assign Tenant’s interest under this Lease or sublet the Demised Premises (or any portion thereof) to any tenant or occupant in the Landlord Owned Space, and (ii) Tenant shall not accept any assignment of any lease or sublease from, or become a subtenant of, any tenant or occupant in the Landlord Owned Space. Section 10.12 Except with respect to assignments or sublettings that are expressly permitted “as of right” (i.e., without the need for any consent by Landlord) under the provisions of this Article

10, Tenant shall reimburse Landlord, as additional rent, for all reasonable out-of-pocket costs (including all reasonable out-of-pocket legal fees and disbursements, as well as the costs of making investigations as to the acceptability of a proposed assignee or subtenant) that may be incurred by Landlord and/or the Board in connection with a request by Tenant that Landlord consent to any proposed assignment or sublease, within thirty (30) days following Landlord’s rendition of a statement therefor to Tenant, which statement shall be accompanied by reasonable evidence documenting such amount due. Section 10.13 If Landlord shall validly decline to consent to any proposed assignment or sublease, or if Landlord shall validly exercise the Recapture Option under Section 10.03 above in connection therewith, Tenant shall indemnify, defend and hold Landlord harmless from and against any and all loss, liability, damages, cost and expense (including reasonable attorneys’ fees disbursements), resulting from any claims that may be made against Landlord by any brokers or other persons engaged by Tenant or any prospective assignee or subtenant (and excluding any brokers or other persons claiming through Landlord) claiming a commission or similar compensation in connection with the proposed assignment or sublease. Section 10.14 If Tenant shall assign or attempt to assign Tenant’s interest in, to or under this Lease, or if Tenant shall sublet or attempt to sublet the Demised Premises or any portion thereof in violation of any of the provisions contained in this Article 10 or elsewhere in this Lease, the same shall constitute a default by Tenant under -55- NY 78267766v2



 

this Lease. If such default shall continue, for any reason whatsoever, for ten (10) Business Days after notice of such default shall have been given to Tenant by Landlord, the same shall constitute an Event of Default, and Landlord shall have the right to terminate this Lease at any time thereafter in accordance with the provisions of Article 15 below. The acceptance by Landlord of any Fixed Rent or additional rent paid, or of the performance of any obligation to be performed by Tenant, by a purported assignee or subtenant shall not be deemed (i) a consent by Landlord to the assignment or sublet to such purported assignee or subtenant, (ii) a release by Landlord of Tenant’s performance of, or compliance with, any of the obligations to be performed, or covenants or terms to be complied with, by Tenant pursuant to this Lease, or (iii) a waiver of Landlord’s right of termination as set forth in the immediately preceding sentence. Section 10.15 The listing of any name other than that of Tenant, whether on the doors of the Demised Premises, on any Building directory, elevators or otherwise, shall not operate to vest any right or interest in this Lease or the Demised Premises, nor shall it be deemed to be the consent of Landlord or (if required by the Condominium Documents, but subject to the Board SNDA and the Board Consent) the Board to any assignment or transfer of this Lease or to any sublease of the Demised Premises or to the use or occupancy thereof by third parties. Tenant shall have the right, subject to first obtaining Landlord’s prior approval thereto (which approval shall not be unreasonably withheld, conditioned or delayed), to install an identification sign (that merely contains the permitted occupant’s name and/or logo) on the entrance of the Demised Premises. Section 10.16 Landlord and Tenant agree that, in the event of a dispute as to the timeliness or reasonableness of the grant or denial of a consent under this Article 10, the provisions of Subsection
11.05B below shall apply. Section 10.17 Notwithstanding anything in this Article 10 to the contrary, Tenant may assign, hypothecate, encumber, mortgage or create a security interest in or upon Tenant’s Movable Property in the Demised Premises without the consent of Landlord, and may remove Tenant’s Movable Property at any time during the term of the Lease (subject to the applicable provisions of this Lease, and without granting any access rights to third parties), without the same being deemed an “assignment” or other transfer for purposes of this Lease. ARTICLE 11. NON-LIABILITY; INDEMNIFICATION; ARBITRATION Section 11.01 Except as otherwise expressly provided to the contrary elsewhere in this Lease, neither Landlord nor Landlord’s agents shall be liable for: (i) any damage to property of Tenant or of others entrusted to employees of Landlord or to Landlord’s agents, nor for the loss of or damage to any property of Tenant or of Persons Within Tenant’s Control by theft or otherwise; (ii) any injury or damage to persons or property resulting from fire, explosion, falling plaster, steam, gas, electricity, water, rain, snow or leaks from any part of the Building or from the pipes, appliances or plumbing works or from the roof, street or sub-surface or from any other place or by dampness or by any other cause of whatsoever nature, unless such injury or damage is caused by the negligent act or willful misconduct of Landlord, and is not otherwise subject to the provisions of Section 8.04 above; (iii) any such damage caused by other tenants or persons in the Building or caused by operations in construction of any private, public or quasi-public work; or (iv) any latent defect in the Demised Premises or in the Building, subject to Landlord’s obligations with respect to Latent Defects as expressly set forth in Subsection 2.02A hereof. Nothing contained in this Section 11.01 shall be construed to relieve Landlord from performing those Repairs which

are expressly made the obligation of Landlord elsewhere in this Lease. Moreover, but subject to the provisions of Section 8.04 above, nothing contained in this Section 11.01 shall be construed to relieve Landlord of any liability that Landlord may have to Tenant under law for any loss or damage suffered by Tenant if and to the extent caused by a breach by Landlord of Landlord’s obligations under this Lease or any willful misconduct or negligence of Landlord or by Landlord’s agents or employees (it being agreed, however, that in no event shall Landlord or its agents or employees have any liability to Tenant, or to any person claiming by, through or under Tenant, for consequential, punitive or special damages). Section 11.02 If at any time any windows of the Demised Premises shall be temporarily or permanently closed, darkened or covered for any reason if mandated by any Legal Requirements, or resulting from such window being a lot-line window and not resulting from any acts of Landlord or Landlord’s agents, Landlord shall not be -56- NY 78267766v2



 

liable for any damage Tenant may sustain thereby, and Tenant shall not be entitled to any compensation therefor nor abatement of rent, nor shall the same release Tenant from Tenant’s obligations hereunder or constitute an eviction. Landlord shall not temporarily or permanently close or darken or cover any windows of the Demised Premises, except if and to the extent that the same shall be necessary in order to comply with a Legal Requirement. This Section 11.02 does not prohibit the Board or Unit owners so authorized by the Board from erecting construction hoists from time to time and connecting guy wires or braces to the Common Elements at the perimeter of the Demised Premises, and Tenant shall have no claim for compensation or abatement of rent on account of the presence of such a hoist or connection. Landlord agrees to use commercially reasonable efforts (but shall not be obligated to use overtime or premium pay labor) to minimize interference with Tenant’s use and occupancy of the Demised Premises in connection with any of the activities described in this section. Section 11.03 A. Subject to the provisions of Section 8.04 above and Section 11.06 below, Tenant agrees (except if and to the extent that the same shall be caused by the negligence or willful misconduct of any Indemnified Party, but irrespective of whether Tenant shall have been negligent in connection therewith), to indemnify, protect, defend and save harmless, Landlord and Landlord’s partners, members, officers, directors, shareholders, contractors, principals, agents and employees (individually and collectively, the “Indemnified Party”) from and against any and all liability (statutory or otherwise), claims, suits, demands, damages (but subject to the exclusions set forth in Section 11.06 below), judgments, costs, fines, penalties, interest and expenses (including reasonable counsel and other professional fees and disbursements incurred in any action or proceeding, whether between
Tenant and the Indemnified Party, or between the Indemnified Party and any third party or otherwise), to which any such Indemnified Party may be subject or suffer arising from, or in connection with: (i) any injury to, or death of, any person or persons, or damage to property (including any loss of use thereof), occurring in or about the Demised Premises, or (ii) the use and occupancy of the Demised Premises, or from any work, installation, act or omission (where there is a duty under this Lease or under applicable Legal Requirements to act) (other than by Landlord or by Landlord’s agents or employees) in or about the Demised Premises during the Lease Term, or (iii) any negligence or willful misconduct of Tenant or of any Persons Within Tenant’s Control. If any action or proceeding is brought against any Indemnified Party by reason of any such claim, Tenant, upon notice from such Indemnified Party shall, at Tenant’s sole cost and expense, resist and defend such action or proceeding by counsel reasonably satisfactory to such Indemnified Party, and counsel selected by Tenant’s insurance company to resist and defend such action or proceeding is, absent a conflict, hereby deemed to be satisfactory to such Indemnified Party. B. (i) Subject to the provisions of Section 8.04 above and Section 11.06 below, Landlord agrees to indemnify and hold Tenant and Tenant’s partners, members, directors, officers, shareholders, principals, agents and employees (each, a “Tenant Indemnified Party” harmless from and against all liability (statutory or otherwise), claims, suits, demands, damages (but subject to the exclusions set forth in Section 11.06 below), judgments, costs, interest and expenses (including reasonable counsel and other professional fees and disbursements incurred in any action or proceeding, whether between Landlord and the Tenant Indemnified Party, or between the Tenant Indemnified Party and any third party or otherwise), in connection with (a) any

injury to, or death of, any person or persons, or damage to property occurring in or about areas of the Building outside of the Demised Premises (other than those areas within the exclusive control of Tenant or of Persons Within Tenant's Control), or (b) the negligence or willful misconduct of Landlord or any Persons Within Landlord’s Control. If any action or proceeding is brought against any Tenant Indemnified Party by reason of any such claim, Landlord, upon notice from such Tenant Indemnified Party shall, at Landlord’s sole cost and expense, resist and defend such action or proceeding by counsel reasonably satisfactory to such Tenant Indemnified Party, and counsel selected by Landlord’s insurance company to resist and defend such action or proceeding is, absent a conflict, hereby deemed to be satisfactory to such Tenant Indemnified Party. (ii) Notwithstanding anything to the contrary contained in Subdivision 11.03B(i) above, Landlord's liability pursuant to the provisions of clause (a) of said Subdivision 11.03B(i), and which arise from the action or inaction of the Board, shall be limited to such amounts as Landlord shall, using diligent good faith efforts, actually recover from the Board in connection therewith. -57- NY 78267766v2



 

Section 11.04 A. Tenant shall reimburse and compensate Landlord, subject to the terms of Section 31.19, as additional rent within thirty (30) days after rendition of a statement, for all expenditures, costs, fees, expenses, judgments, penalties, damages and fines actually sustained or incurred by Landlord (including reasonable counsel and other professional fees and disbursements incurred in connection with any action or proceeding) in connection with any matter set forth in this Article 11, or non-performance or non-compliance with or breach or failure by Tenant to observe any term, covenant, agreement, provision or condition of this Lease, or breach of any warranty or representation by Tenant made in this Lease in which Landlord shall be the prevailing party. References in this Article 11 to Landlord shall for all purposes be deemed to include the Board and (if applicable) any Overlandlord and each Mortgagee. B. Landlord shall reimburse and compensate Tenant, subject to the terms of Section 31.19, within thirty (30) days after rendition of a statement, for all expenditures, costs, fees, expenses, judgments, penalties, damages and fines actually sustained or incurred by Tenant (including reasonable counsel and other professional fees and disbursements incurred in connection with any action or proceeding) in connection with any matter set forth in this Article 11, or non-performance or non-compliance with or breach or failure by Landlord to observe any term, covenant, agreement, provision or condition of this Lease, or breach of any warranty or representation by Landlord made in this Lease in which Tenant shall be the prevailing party. Section 11.05 A. Except as otherwise provided in Subsection 11.05B below, Tenant agrees that Tenant’s sole and exclusive remedy in any instances where Tenant disputes Landlord’s reasonableness in exercising judgment or withholding, conditioning or delaying consent or approval pursuant to a specific provision of this
Lease shall be those remedies in the nature of an injunction, declaratory judgment or specific performance, the rights to monetary damages or other remedies being hereby specifically and irrevocably waived by Tenant. Without limiting the generality of the foregoing, and unless expressly provided to the contrary in this Lease, Tenant agrees that, in any situation in which Landlord’s consent or approval is required pursuant to this Lease, the same may be granted or withheld in Landlord’s absolute discretion, and/or be made subject to such conditions as Landlord, in Landlord’s absolute discretion, may deem appropriate. B. Tenant and Landlord shall each have the right to submit (x) a dispute relating to the reasonableness of (1) the denial of a consent required under Articles 5 and 10 above, (2) Landlord’s determination of whether additional or a different type of insurance is required pursuant to Subsection 8.03A above, and (3) Landlord’s consent to Tenant’s signage expressly permitted under Section 31.04, but solely with respect to Signs within the interior of the 7-21 Condominium (it being agreed that this Subsection 11.05B shall not apply to any other permitted signs), and (y) any other dispute for which arbitration in accordance with this Subsection 11.05B is expressly provided in this Lease, to binding arbitration (“Expedited Arbitration”) under the Expedited Procedures provisions (Rules E-1 through E-10 in the current edition) of the Commercial Arbitration Rules of the American Arbitration Association, or its successor (“AAA”) (provided, however, that in the absence, failure, refusal or inability of the AAA to act in accordance with the Expedited Arbitration procedures set forth above, either party shall have the right to submit said dispute to binding arbitration conducted on the basis of expedited proceedings, administered by JAMS in accordance with the JAMS Optional Expedited Arbitration Procedures (pursuant to Rules 16.1(a) and 16.2 of the JAMS

Comprehensive Arbitration Rules & Procedures)). Any dispute permitted to be arbitrated pursuant to this Subsection 11.05B shall be submitted to arbitration no later than forty-five (45) days after the parties have been unable to resolve such dispute. The party desiring such arbitration (the “Delivering Party”) shall deliver notice (an “Arbitration Notice”) to the other party, which Arbitration Notice shall identify the provision of this Lease at issue and shall set forth, in reasonable detail to the extent practicable, (i) the nature of the dispute, (ii) the Delivering Party’s good faith determination of each disputed item(s) (which may differ from any prior determination thereby), and (iii) an explanation of its position with respect to each disputed item(s), together with any materials that it deems relevant for such purposes. In cases where the parties utilize such arbitration: (i) the parties will have no right to object if the arbitrator so appointed was on the list submitted by the AAA and was not objected to in accordance with Rule E-5, or a comparable rule with respect to JAMS, if applicable, (ii) the first hearing shall be held within seven (7) Business Days after the appointment of the arbitrator, (iii) if the arbitrator shall find that Landlord or Tenant (as the case may be) had acted unreasonably in withholding a consent or approval, -58- NY 78267766v2



 

such consent or approval shall be deemed granted, and any other finding or determination of the arbitrator shall be deemed final and binding (except that the arbitrator shall not have the power to add to, modify or change any of the provisions of this Lease), and (iv) the losing party in such arbitration shall pay the arbitration costs charged by AAA or JAMS, as applicable, and/or the arbitrator. The arbitrator shall determine the extent to which each party is successful in such Expedited Arbitration proceeding in addition to rendering a decision on the dispute submitted. If the arbitrator shall determine that one (1) party is entirely unsuccessful, then such party shall pay all of the fees of such arbitrator. If the arbitrator determines that both parties are partially successful, then each party shall be responsible for such arbitrator's fees only to the extent such party is unsuccessful (e.g., if Landlord is eighty percent (80%) successful and Tenant is twenty percent (20%) successful, then Landlord shall be responsible for twenty percent (20%) of such arbitrator's fees and Tenant shall be responsible for eighty percent (80%) of such arbitrator's fees). Notwithstanding anything herein to the contrary, all arbitrators appointed pursuant to this Subsection 11.05B shall have at least fifteen (15) years of continuous experience in the field to which the dispute relates, and (x) shall have been actively engaged in such field in Manhattan for a period of at least fifteen (15) years before the date of his/her appointment hereunder, (y) be sworn to fairly and impartially perform their duties as arbitrator, (z) not be a current employee, or have been in the past three (3) years, an employee of Landlord or Tenant or of any other person, partnership, corporation or other form of business or legal association or entity that controls, is controlled by or is under common control with Landlord or Tenant, and (aa) shall be a person who neither Landlord nor Tenant, nor any of their respective affiliates, has
engaged either individually or as part of a brokerage team (in contradistinction to the brokerage organization as a whole), during the immediately preceding period of three (3) years. Section 11.06 In no event shall either Landlord or Tenant be liable under this Lease for any consequential, punitive or special damages, including loss of profits or business opportunity, arising under or in connection with this Lease, except for any such damages for which Tenant may be liable pursuant to Subsection 25.02B below. ARTICLE 12. CONDEMNATION Section 12.01 If the whole or substantially all of the Demised Premises shall be lawfully condemned or taken in any manner for any public or quasi-public use, this Lease and the term and estate hereby granted shall forthwith cease and terminate as of the date of vesting of title. If only a part of the Demised Premises shall be so condemned or taken, then this Lease shall remain in full force and effect as to such part of the Demised Premises not so taken, but, effective as of the date of vesting of title, the Fixed Rent and Recurring Additional Rent hereunder shall be abated in an amount apportioned according to the area of the Demised Premises so condemned or taken; provided, however, that if (x) thirty-five percent (35%) or more of any of the 14th Floor Unit, the 15th Floor Unit, or the 16th Floor Unit (or any other full floor that then constitutes the Demised Premises), or (y) thirty-five percent (35%) or more of the Demised Premises shall be so condemned or taken, and Tenant, in Tenant’s reasonable judgment, shall determine that, by reason thereof, Tenant’s regular business can no longer be conducted at the remaining portion of the 14th Floor Unit, 15th Floor Unit or 16th Floor Unit (or any other full floor that then constitutes the Demised Premises) or the Demised Premises, then Tenant may, at its option, terminate this Lease and the term and estate hereby granted, but only by notifying Landlord of such termination

within sixty (60) days following the date on which Tenant shall have received notice of vesting of title, and this Lease and the term and estate hereby granted with shall expire as of the earlier of: (i) the date of vesting of title, and (ii) the date on which Tenant shall vacate and surrender the Demised Premises, with the same effect as if that were the Expiration Date, and the Fixed Rent and Recurring Additional Rent hereunder shall be apportioned as of such date. If only a part of the 7-21 Condominium shall be so condemned or taken such that substantial alteration or reconstruction of the 7-21 Condominium shall, in Landlord’s reasonable opinion, be necessary or appropriate as a result of such condemnation or taking (whether or not the Demised Premises shall be affected), then (i) Landlord may, at Landlord’s option, terminate this Lease and the term and estate hereby granted as of the date of such vesting of title by notifying Tenant of such termination within sixty (60) days following the date on which Landlord shall have received notice of vesting of title, provided that, if no portion of the Demised Premises shall have been condemned or taken, Landlord shall terminate this Lease only if Landlord shall terminate all other leases for office space in the 7-21 Condominium that is owned by Landlord (excluding space, if any, occupied by Landlord or any affiliate of Landlord), and (ii) if such condemnation or taking shall (x) deprive Tenant of access to the Demised Premises and Landlord shall not -59- NY 78267766v2



 

have provided or undertaken steps to provide other means of access thereto or (y) occur during the last year of the Lease Term (unless theretofore renewed by Tenant pursuant to the terms of this Lease) and more than fifteen percent (15%) of the Demised Premises shall be so taken, Tenant may, at Tenant’s option, but only by delivery of notice to Landlord within sixty (60) days following the date on which Tenant shall have received notice of vesting of title, terminate this Lease and the term and estate hereby granted as of the date of vesting of title. If neither Landlord nor Tenant elects to terminate this Lease as aforesaid, this Lease shall be and remain unaffected by such condemnation or taking, except that the Fixed Rent and Recurring Additional Rent shall be abated to the extent, if any, hereinbefore provided in this Article 12. If only a part of the Demised Premises shall be so condemned or taken and this Lease and the term and estate hereby granted are not terminated as hereinbefore provided, Landlord shall, with reasonable diligence and at Landlord’s expense, restore the remaining portion of the Demised Premises as nearly as practicable to the same condition as existed prior to such condemnation or taking, provided that such restoration shall not exceed the scope of the work done in originally constructing the Building (but including Landlord’s Restoration Work) and that the cost thereof shall not exceed the net proceeds of the award received by Landlord for the value of the portion of the Demised Premises so taken, and Tenant shall be entitled to receive no part of such award, except as set forth in Section 12.03 below. Section 12.02 In the event of any condemnation or taking hereinbefore mentioned of all or a part of the Building or the Demised Premises, Landlord shall be entitled to receive the entire award in the condemnation proceeding, including any award made for the value of the estate vested by this Lease in Tenant, and Tenant hereby expressly
assigns to Landlord any and all right, title and interest of Tenant now or hereafter arising in or to any such award or any part thereof, and Tenant shall be entitled to receive no part of such award. In any condemnation proceeding, Tenant may submit a separate claim against the condemning authority for the value of Tenant’s trade fixtures, furniture, machinery and equipment contained in the Demised Premises, the value of all improvements, alterations and additions made to the Demised Premises by Tenant at Tenant’s expense, the cost of removal or relocation, and any expenses (including reasonable attorneys’ fees) incurred by Tenant as a result of any such proceeding, provided such separate claims do not reduce the award otherwise payable to Landlord. Section 12.03 If all or any portion of the Demised Premises shall be taken by the exercise of the right of eminent domain for occupancy for a limited period of time, this Lease shall continue in full force and effect and Tenant shall continue to pay in full the Fixed Rent and additional rent, without reduction or abatement, and Tenant shall be entitled to receive such portion of the award or payment made for such use and attributable to any period within the Lease Term and for Tenant's personal property. Landlord shall be entitled to receive that portion of the award that is made for any such temporary taking of the Demised Premises attributable to the period after the expiration of the Lease Term or that is allocable to the Building and the Demised Premises other than Tenant's personal property. If such taking results in changes or Alterations in the Demised Premises which would necessitate an expenditure to restore the Demised Premises to its former condition, then Tenant, at the termination of such taking shall, at Tenant’s expense, restore the Demised Premises to its former condition, and such portion of the award or payment, if any, as shall be necessary to cover the expenses of such restoration shall be applied

to such restoration, and the balance necessary, if any, shall be paid by Tenant. ARTICLE 13. ACCESS; BUILDING NAME Section 13.01 A. Landlord reserves for itself or (to the extent permitted pursuant to the Condominium Documents, but subject to the Board SNDA and the Board Consent) for the Board, as the case may be, the right, at any time and from time to time (without thereby creating an actual or constructive eviction or incurring any liability to Tenant therefor but subject to Section 6.02) to (i) place such structures and to make such relocations, changes, Alterations, additions, improvements, Repairs and replacements on the Land and in or to the Building or the 7-21 Condominium (including the Demised Premises and the Amenity Space) and the Building Systems, and the operation of the Building Systems, as well as in or to the street entrances, subway entrances, lobbies, halls, plazas, washrooms, tunnels, elevators, stairways and other parts thereof, and (ii) erect, maintain and use pipes, ducts and conduits in and through the Demised Premises, all as Landlord may in Landlord’s reasonable discretion deem necessary or desirable (any of the foregoing, a “Landlord Change”). Landlord shall have the right, subject to and in -60- NY 78267766v2



 

accordance with the provisions of Subsection 13.01B below, to delegate such right to another tenant or occupant of the Building that reasonably requires access to the Demised Premises in order for such tenant or occupant to perform Concealed Work; provided that, with respect to any Landlord Change or Concealed Work: (a) Landlord shall (x) use (or, if Landlord delegates its right to another tenant or occupant of the Building as aforesaid, Landlord shall cause such tenant or occupant to use) commercially reasonable efforts (but shall not be obligated to use overtime or premium pay labor except as expressly set forth below) to minimize interference with Tenant’s use and occupancy of the Demised Premises arising from the making of such Landlord Change or performance of such Concealed Work, as applicable, and clean all work areas at the end of each work day, if necessary and only to the extent reasonably practicable, and block-off such work areas, if necessary, (y) not store (or if Landlord delegates its rights to another tenant or occupant of the Building as aforesaid, Landlord shall cause such tenant or occupant to not store) more than one (1) days’ worth of materials, tools and equipment in the Demised Premises, unless such materials, tools and/or equipment are intended to be used imminently in connection with the making of such Landlord Change or performance of such Concealed Work, as applicable, (b) any pipes, conduits or ducts installed in or through the Demised Premises shall be concealed behind interior walls, floors or ceilings, if feasible, or shall be enclosed and “boxed in” adjacent to such walls, floors or ceilings (and, if applicable, adequately furred), (c) when completed, the installation of such pipes, ducts or conduits shall not reduce the useable areas, or the ceiling height, of the Demised Premises more than a de minimis amount (it being understood that in no event shall Landlord construct any additional columns within the Demised
Premises from and after the delivery date unless there are no other reasonably practical alternatives), (d) Landlord shall promptly repair (or, if such damage was caused by another tenant or occupant of the Building as delegated as aforesaid, Landlord shall cause such tenant or occupant to repair) all damage to the Demised Premises, the Building Systems serving the Demised Premises, and any Tenant’s Movable Property caused by such Landlord Change or such Concealed Work, and (e) all Landlord Changes and Concealed Work affecting the Demised Premises shall be subject to the notice requirements set forth in Section 13.03 below (collectively, the items set forth in clauses (a) through (e) above, the “Landlord Change Terms”). Subject to compliance with the foregoing requirements, Landlord shall also have the right to install solar control window film on, or otherwise alter for energy savings purpose, any windows of the Demised Premises. In addition, and not in limitation to the Landlord Change Terms, any such Landlord Change or Concealed Work shall not (to the extent reasonably practicable), when completed, adversely affect Tenant’s access to, or use of, the Demised Premises for the Authorized Use beyond a de minimis extent. Notwithstanding the foregoing, Landlord shall use overtime or premium pay labor in order to minimize interference with Tenant’s use and occupancy of and/or access to the Demised Premises whenever Landlord shall be performing (I) a “voluntary” Landlord Change or (II) any Landlord Change that would reasonably be anticipated to interfere with the conduct of Tenant’s business in, or access to, the Demised Premises to more than a de minimis extent for more than a de minimis time period during Business Hours. For the purposes hereof, the term “voluntary” Landlord Change shall mean a Landlord Change performed by Landlord that is not requested by Tenant, not necessitated by Legal Requirements or by a requirement

of the Insurance Boards, not required pursuant to the obligations of Landlord under this Lease, and not necessitated by Tenant’s specific use or manner of use of the Demised Premises for other than customary office uses. Nothing contained in this Section 13.01 shall be deemed to relieve Tenant of any duty, obligation or liability of Tenant with respect to making any repair, replacement or improvement required pursuant to this Lease or complying with any Legal Requirements as elsewhere in this Lease provided. B. Landlord shall have the right to delegate to another tenant or occupant of the Building, provided that such tenant or occupant reasonably requires access to the Demised Premises in order for such tenant or occupant to perform work to such tenant’s or occupant’s premises, Landlord’s right pursuant to the provisions of Subsection 13.01A(ii) above to enter the Demised Premises to perform any permitted alterations, repairs, improvements, replacements or restorations that may run under, through or within any floor slabs, shafts, electric closets, columns, areas above suspended ceilings or other similar areas within the Demised Premises (any such work, the “Concealed Work”); provided, however, that Landlord shall cause such tenant or occupant (in addition to, and not in limitation of, the Landlord Change Terms) to (i) use commercially reasonable efforts to minimize interference with Tenant’s use and occupancy of the Demised Premises arising from the performance of any Concealed Work, (ii) use overtime or premium pay labor if such work is of a type that would interfere with Tenant’s use and occupancy of the Demised Premises to more than a de minimis extent, (iii) reimburse Tenant for Tenant’s actual and reasonable costs, if any, to (x) hire security personnel to be in the Demised Premises at the same time as such other tenant or occupant or their contractors or subcontractors, and (y) install any reasonable protective covering in the Demised
Premises to protect the Demised Premises from such Concealed Work to be performed, and -61- NY 78267766v2



 

(iv) cause such tenant and such tenant’s contractors to add Tenant as an additional insured with respect to its insurance policies prior to the performance of any such Concealed Work. C. If Tenant shall require access to the premises of another tenant or occupant of the Building to perform any Concealed Work, Tenant shall have the right to such access, provided that (i) Tenant uses commercially reasonable efforts to minimize interference with any such other tenant’s or occupant’s business arising from the performance of any Concealed Work, (ii) Tenant uses overtime or premium pay labor if such work is of a type that would materially interfere with such tenant’s or occupant’s use and occupancy of the affected premises, (iii) Tenant reimburses such tenant or occupant for the actual and reasonable costs, if any, incurred to (x) hire security personnel to be in the affected premises at the same time as Tenant or Tenant’s Contractors or subcontractors, and (y) install any reasonable protective covering in such premises to protect the same from such work to be performed, and (iv) Tenant and Tenant’s Contractors shall add such affected tenant or occupant as an additional insured with respect to its insurance policies prior to the performance of any Concealed Work. Section 13.02 Subject to the provisions of Section 13.01 and except as otherwise expressly set forth in this Lease, neither this Lease nor any use by Tenant shall give Tenant any right or easement in or to the use of any door or hallways, or any passage or any tunnel or any concourse or arcade or plaza or to any connection of the Building with any subway, railroad or any other building or to any public conveniences, and the use of such doors, halls, passages, tunnels, concourses, arcades, plazas, connections and conveniences may without notice to Tenant be regulated or discontinued at any time and from time to time by Landlord or the Board without Landlord or the Board incurring any liability to Tenant
therefor and without affecting the obligations of Tenant under this Lease; provided, however, that Landlord shall use commercially reasonable efforts to ensure that Tenant's use and occupancy of the Demised Premises shall not be materially adversely affected thereby. Section 13.03 Subject to the provisions of Section 13.01 above, Landlord, Overlandlord (if applicable), the Board and any Mortgagee, and their representatives, may enter the Demised Premises upon reasonable advance notice (except in an emergency, in which case entry may be made at any time) for the purpose of (a) inspection or of making Repairs, Alterations, additions, restorations, replacements or improvements (in accordance with this Lease) in or to the Demised Premises or the Building or Building Systems (including in connection with any Landlord Changes), or (b) complying with Legal Requirements or the requirements of any Insurance Board, or (c) performing any obligation imposed on Landlord by this Lease, or of exercising any right reserved to Landlord by this Lease, provided that (i) the foregoing shall not be deemed to impose any obligation on Landlord or Overlandlord or the Board or Mortgagee to make any Repairs or Alterations, (ii) Landlord shall give Tenant (x) one (1) Business Days’ prior notice with respect to any entry into the Demised Premises (except in the case of an emergency, in which case no prior notice shall be required, but Landlord shall notify Tenant of such access as soon as reasonably practicable) with respect to the performance of any unplanned work, and (y) three (3) Business Days’ prior notice with respect to the performance of any planned work, and (iii) other than in the case of an emergency, Landlord shall not enter the Demised Premises without having given Tenant a reasonable opportunity to be present and to accompany Landlord; provided, however, that if Landlord is performing scheduled maintenance work for multiple tenants and Tenant

has been given notice thereof, Landlord may enter the Demised Premises without a Tenant representative present. Tenant shall have the right, upon reasonable advance notice to Landlord, from time to time, to designate certain areas not to exceed ten percent (10%) of the total Rentable Square Feet within the Demised Premises as “Secure Areas” that contain Secure Items, which notice shall (I) inform Landlord whether or not Landlord should provide the cleaning services set forth in this Lease to the Secure Areas, and (II) identify the categories of the items to be safeguarded therein (the “Secure Items”). Except in the case of an emergency or if Tenant’s failure to cooperate with Landlord in connection therewith shall interfere (other than to a de minimis extent) with Landlord’s ability to operate, maintain or repair the Building (or any portion thereof) in a first-class manner, Landlord shall not enter any Secure Area without being accompanied by a representative of Tenant, and Landlord agrees to use commercially reasonable efforts to safeguard the cash, confidential information or other valuables located in Secure Areas whenever Landlord does enter therein. Section 13.04 Landlord may, at reasonable times and upon reasonable notice to Tenant (which notice shall be at least one (1) Business Day in advance and shall state the approximate time of entry, which shall be on a Business Day), show the Demised Premises to any prospective purchaser, ground lessee, mortgagee, or assignee of the Building and/or the Land, or of Landlord’s interest therein, and their representatives. During the eighteen (18) month period preceding the Expiration Date, Landlord may similarly show the Demised Premises or any part thereof -62- NY 78267766v2



 

to any person contemplating the leasing of all or a portion of the same (provided that Tenant shall have the right to designate certain reasonably limited areas within the Demised Premises that Landlord may not show. Notwithstanding the foregoing provisions of this Section 13.04, Landlord shall not enter the Demised Premises without having given Tenant a reasonable opportunity to be present and to accompany Landlord, provided that Tenant shall make such representative available at such requested times. Section 13.05 Without incurring any liability to Tenant, Landlord may permit access to the Demised Premises and open the same, whether or not Tenant shall be present, upon demand (and provided such party has a warrant or court order, it being agreed that Landlord shall not be required to verify or investigate the truth or accuracy of such warrant or court order) of any receiver, trustee, assignee for the benefit of creditors, sheriff, marshal or court officer entitled to such access for the purpose of taking possession of, or removing, Tenant’s property or for any other lawful purpose (but by this provision any action by Landlord hereunder shall not be deemed a recognition by Landlord that the person or official permitted to such access has any right to such access or interest in or to this Lease, or in or to the Demised Premises), or upon demand of any representative of the fire, police, building, sanitation or other department of the city, state or federal governments. Section 13.06 Landlord reserves for the Board or the Board’s designee the absolute right at any time, and from time to time, to name and change the name of the Building and to change the designated address of the Building. The Building may be named after any person, or otherwise, whether or not such name shall be, or shall resemble, the name of a tenant of space in the Building. Landlord agrees to comply with restrictions relating to exterior Building signage as set forth on Schedule 1-3 attached
hereto. Section 13.07 Any reservation of a right by Landlord or the Board to enter upon the Demised Premises and to make or perform any Repairs, Alterations or other work in, to or about the Demised Premises which is the obligation of Tenant pursuant to this Lease and Tenant has failed to so make or perform, shall not be deemed to: (i) impose any obligation on Landlord or the Board to do so, (ii) render Landlord or the Board liable (to Tenant or any third party) for the failure to do so, or (iii) relieve Tenant from any obligation to indemnify Landlord or the Board as otherwise provided elsewhere in this Lease. Section 13.08 Subject to the provisions of this Lease and to Force Majeure, Tenant shall have access to the Demised Premises on a 24-hour per day, 365-day per year, basis. Section 13.09 Except as otherwise provided in this Lease, Landlord shall use commercially reasonable efforts to minimize interference with Tenant’s use and occupancy of the Demised Premises for the conduct of Tenant’s business when exercising any of the rights reserved to Landlord under this Article 13 (but shall not be obligated to use overtime or premium pay labor other than as expressly provided herein). ARTICLE 14. BANKRUPTCY Section 14.01 This Lease and the term and estate hereby granted shall be subject to the conditional limitation that, if any one or more of the following events shall occur: (i) Tenant shall (a) have applied for or consented to the appointment of a receiver, trustee, liquidator, or other custodian of Tenant or any of its properties or assets, (b) have made a general assignment for the benefit of creditors, (c) have commenced a voluntary case for relief as a debtor under the United States Bankruptcy Code or filed a petition to take advantage of any bankruptcy, reorganization, insolvency, readjustment of debts, dissolution or liquidation law or statute or an answer admitting the material allegations of a petition filed against it in any proceeding under any

such law, or (d) be adjudicated a bankrupt or insolvent, or (ii) without the acquiescence or consent of Tenant, an order, judgment or decree shall have been entered by any court of competent jurisdiction (a) approving as properly filed a petition seeking relief under the United States Bankruptcy Code or any bankruptcy, reorganization, insolvency, readjustment of debts, dissolution or liquidation law or statute with respect to Tenant or with respect to all or a substantial part of Tenant’s properties or assets, or (b) appointing a receiver, trustee, liquidator or other custodian of Tenant or of all or a substantial part of Tenant’s properties or assets, and such order, judgment or decree shall have continued unstayed and in effect for any period of ninety (90) days or more, then this Lease may be cancelled and terminated by Landlord by the sending of a notice to Tenant within a reasonable time after Landlord shall be notified of the happening of any of the -63- NY 78267766v2



 

aforedescribed events. Neither Tenant, nor any person claiming through or under Tenant or by reason of any statute or order of court, shall thereafter be entitled to possession of the Demised Premises, but shall forthwith quit and surrender the Demised Premises. If this Lease shall have been theretofore assigned in accordance with the provisions of Article 10 above, then the provisions of this Article 14 shall be applicable only to the party then owning Tenant’s interest in this Lease. Section 14.02 Without limiting any of the foregoing provisions of this Article 14, if, pursuant to the United States Bankruptcy Code, Tenant shall be permitted to assign this Lease notwithstanding the restrictions contained in this Lease, Tenant agrees that adequate assurance of future performance by an assignee expressly permitted under such United Stated Bankruptcy Code shall be deemed to mean (a) the deposit of cash security in an amount equal to the sum of twelve (12) monthly installments of the Fixed Rent plus the Recurring Additional Rent for the calendar year preceding the year in which such assignment is intended to become effective, which deposit shall be held by Landlord for the balance of the Lease Term, without interest, as security for the full performance of all of the obligations under this Lease on the part of Tenant to be performed, and (b) evidence by financial statement prepared and certified by a certified public accountant that the assignee has a current net worth, after including the assignment and excluding the value of the leasehold, sufficient to meet all of the remaining rental obligations under this Lease. ARTICLE 15. DEFAULTS, REMEDIES, DAMAGES Section 15.01 A. This Lease and the term and estate hereby granted shall be subject to the conditional limitation that, if any one or more of the following events (each an “Event of Default, and collectively, “Events of Default”) shall occur: (i) Tenant shall fail to pay to Landlord (a) the full amount of any
installment of Fixed Rent or Recurring Additional Rent when due and such failure continues for five (5) Business Days after the date that Landlord gives notice of such failure to Tenant or (b) any other installment of additional rent when due and such failure continues for fifteen (15) Business Days after the date that Landlord gives notice of such failure to Tenant; or (ii) Tenant defaults in the performance or observance of any covenant, agreement, term, provision or condition of this Lease on the part of Tenant to be kept, observed or performed (other than a breach of the character referred to in clause 15.01A(i) above or clauses 15.01(A)(iii) or (v) below), and such breach shall continue and shall not be fully remedied by Tenant within thirty (30) days after Landlord shall have given to Tenant a notice specifying the same (except in connection with a breach which cannot be remedied or cured within said thirty (30) day period, in which event the time of Tenant within which to cure such breach shall be extended for such time as shall be necessary to cure the same, but only if Tenant, within such thirty (30) day period, shall promptly commence and thereafter proceed diligently and continuously to cure such breach) and provided further that such period of time shall not be so extended if it results in reasonably imminent jeopardy to the interest of Landlord in the Land and/or the Building or so as to subject Landlord to any liability, civil or criminal); (iii) Any event shall occur or any contingency shall arise whereby this Lease or the estate hereby granted or the unexpired balance of the Lease Term would, by operation of law or otherwise, devolve upon or pass to any person, firm, association or corporation other than Tenant, except as may be expressly authorized herein and such default shall continue for ten (10) Business Days after notice thereof to Tenant; (iv) Intentionally Omitted; or (v) A breach shall occur under Article 4 hereof and such breach shall continue

and shall not be fully remedied by Tenant within ten (10) Business Days after Landlord shall have given to Tenant a notice specifying the same. -64- NY 78267766v2



 

then, upon the occurrence of any of said Events of Default, Landlord may, at any time thereafter, give to Tenant a notice of termination of this Lease setting forth a termination date five (5) Business Days from the date of the giving of such notice, and, upon the giving of such notice, this Lease and the term and estate hereby granted (whether or not the Lease Term shall theretofore have commenced) shall expire and terminate upon the expiration of said five (5) Business Days with the same effect as if that day were the date hereinbefore set for the expiration of the Lease Term, but Tenant shall remain liable for damages as provided in Section 15.02 below. B. If Tenant shall default in the timely payment of Fixed Rent three (3) times within any period of twelve (12) months (and notice of default shall have been given to Tenant in accordance with this Lease with respect to each such prior default), then, notwithstanding that each such default shall have been cured, any further defaults in the timely payment of Fixed Rent occurring within said twelve (12) month period shall be deemed an automatic Event of Default. C. If an Event of Default shall have occurred, Landlord and/or Landlord’s agents and employees, whether or not this Lease shall have been terminated pursuant to Articles 14 or 15, may, without further notice to Tenant, immediately or at any time thereafter re-enter into or upon the Demised Premises or any part thereof, either by summary dispossess proceedings or by any other lawful process, and may repossess the same, and may remove any persons or property therefrom, to the end that Landlord may have, hold and enjoy the Demised Premises again as and of its first estate and interest therein. The words “re-enter”, “re-entry” and “re-entered” as used in this Lease are not restricted to their technical legal meanings. In the event of any termination of this Lease under the provisions of Articles 14 or Article 15, or in the event that Landlord shall re-enter
the Demised Premises under the provisions of this Article 15, or in the event of the termination of this Lease (or of re-entry) by or under any summary dispossess or other lawful process, Tenant shall thereupon pay to Landlord the Fixed Rent and additional rent payable hereunder by Tenant to Landlord up to the time of such termination of this Lease, or of such recovery of possession of the Demised Premises by Landlord, as the case may be, plus the expenses incurred or paid by Landlord in terminating this Lease or of re-entering the Demised Premises and securing possession thereof, including reasonable attorneys’ fees and costs of removal and storage of Tenant’s property, and Tenant shall also pay to Landlord damages as provided in Section 15.02 below. D. In the event of the re-entry into the Demised Premises by Landlord under the provisions of this Section 15.01, and if this Lease shall not be terminated, Landlord may (but shall have absolutely no obligation to do so), not in Landlord’s own name, but as agent for Tenant, relet the whole or any part of the Demised Premises for any period equal to or greater or less than the remainder of the original term of this Lease, for any sum which Landlord may deem suitable, including rent concessions, and for any use and purpose which Landlord may deem appropriate. Such reletting may include any improvements, personalty and trade fixtures remaining in the Demised Premises. E. In the event of a breach or threatened breach on the part of Tenant with respect to any of the covenants, agreements, terms, provisions or conditions on the part of or on behalf of Tenant to be kept, observed or performed under this Lease, Landlord shall also have the right to obtain injunctive relief. F. In the event of (i) the termination of this Lease under the provisions of Articles 14 or this Article 15, or (ii) the re-entry of the Demised Premises by Landlord under the provisions of this Section 15.01, or (iii) the termination of this Lease

(or re-entry) by or under any summary dispossess or other lawful process by reason of an Event of Default hereunder on the part of Tenant, Landlord shall be entitled to retain all monies, if any, paid by Tenant to Landlord, whether as advance rent, security deposit or otherwise, but such monies shall be credited by Landlord against any Fixed Rent, additional rent or any other charge due from Tenant at the time of such termination and re-entry or, at Landlord’s option, against any damages payable by Tenant under Section 15.02 or Legal Requirements. G. The specified remedies to which Landlord may resort under this Lease are cumulative and concurrent, and are not intended to be exclusive of each other or of any other remedies or means of redress to which Landlord may lawfully be entitled at any time, and Landlord may invoke any remedy allowed under this Lease or at law or in equity as if specific remedies were not herein provided for, and the exercise by Landlord of any one or more of the remedies allowed under this Lease or in law or in equity shall not preclude the simultaneous or later exercise by the Landlord of any or all other remedies allowed under this Lease or in law or in equity. -65- NY 78267766v2



 

Section 15.02 A. In the event of any termination of this Lease under the provisions hereof or under any summary dispossess or other lawful process, or in the event that Landlord shall re-enter the Demised Premises under the provisions of this Lease, in each case by reason of the occurrence of an Event of Default, Tenant shall pay to Landlord as damages, at the election of Landlord, either: (i) a sum which at the time of such termination of this Lease or at the time of any such re-entry by Landlord, as the case may be, represents the then value of the excess, if any, of (a) the aggregate of the installments of Fixed Rent and the regularly recurring additional rent (if any) which would have been payable hereunder by Tenant, had this Lease not so terminated, for the period commencing with such earlier termination of this Lease or the date of any such re-entry, as the case may be, and ending with the date hereinbefore set for the expiration of the full term hereby granted pursuant to Articles 1 and 2, over (b) the aggregate rental value of the Demised Premises for the same period (the amounts of each of clauses (a) and (b) being first discounted to present value at an annual rate equal to the then prevailing discount rate announced by the Federal Reserve Bank); or (ii) sums equal to the aggregate of the installments of Fixed Rent and regularly recurring additional rent (if any) which would have been payable by Tenant had this Lease not so terminated, or had Landlord not so re-entered the Demised Premises, payable upon the due dates therefor specified herein following such termination or such re-entry and until the date herein before set for the expiration of the full term hereby granted; provided, however, that if Landlord shall relet the Demised Premises during said period, Landlord shall credit Tenant with the net rents received by Landlord from such reletting, such net rents to be determined by first deducting from the gross rents as and when received by Landlord from
such reletting the expenses incurred or paid by Landlord in terminating this Lease and of re-entering the Demised Premises and of securing possession thereof, including reasonable attorneys’ fees and costs of removal and storage of Tenant’s property, as well as the expenses of reletting, including repairing, restoring and improving the Demised Premises for new tenants, brokers’ commissions, advertising costs, reasonable attorneys’ fees and disbursements, and all other similar or dissimilar expenses chargeable against the Demised Premises and the rental therefrom in connection with such reletting, it being understood that such reletting may be for a period equal to or shorter or longer than the remaining term of this Lease; and provided further, that (a) in no event shall Tenant be entitled to receive any excess of such net rents over the sums payable by Tenant to Landlord hereunder, (b) in no event shall Tenant be entitled in any suit for the collection of damages pursuant to this Subdivision (ii) to a credit in respect of any net rents from a reletting except to the extent that such net rents are actually received by Landlord prior to the commencement of such suit, and (c) if the Demised Premises or any part thereof should be relet in combination with other space, then proper apportionment on a square foot area basis shall be made of the rent received from such reletting and of the expenses of reletting, or if relet for a period longer than the remaining term of this lease, the expenses of reletting shall be apportioned based on the respective periods. B. For the purposes of Section 15.02(A)(i), the amount of regularly recurring additional rent which would have been payable by Tenant under Article 19 for each year, as therein provided, ending after such termination of this Lease or such re-entry, shall be deemed to be an amount equal to the amount of such regularly recurring additional rent payable by Tenant for the calendar year and Tax Year ending immediately preceding

such termination of this Lease or such re-entry. Suit or suits for the recovery of such damages, or any installments thereof, may be brought by Landlord from time to time at Landlord’s election, and nothing contained herein shall be deemed to require Landlord to postpone suit until the date when the term of this Lease would have expired if it had not been terminated under the provisions of Articles 14 or Article 15, or under any provision of law, or had Landlord not re-entered the Demised Premises. Section 15.03 Nothing contained in this Article 15 shall be construed as limiting or precluding the recovery by Landlord against Tenant of any payments or damages to which, in addition to the damages particularly provided above, Landlord may lawfully be entitled by reason of any default hereunder on the part of Tenant. The failure or refusal of Landlord to relet the Demised Premises or any part or parts thereof, or the failure of Landlord to collect the rent thereof under such reletting, shall not release or affect Tenant’s liability for damages. Section 15.04 Tenant, for Tenant, and on behalf of any and all persons claiming through or under Tenant, including creditors of all kinds, does hereby waive and surrender all right and privilege which it or any of -66- NY 78267766v2



 

them might have under or by reason of any present or future law to redeem the Demised Premises, or to have a continuance of this Lease for the term hereby demised, after Tenant shall be dispossessed or ejected therefrom by process of law or under the terms of this Lease or after the expiration or termination of this Lease as herein provided or pursuant to law. Tenant also waives the provisions of any law relating to notice and/or delay in levy of execution in case of an eviction or dispossess of a tenant for non-payment of rent, and of any other law of like import now or hereafter in effect. In the event that Landlord shall commence any summary proceeding for non-payment of rent or for holding over after the expiration or sooner termination of this Lease, Tenant shall not, and hereby expressly waives any right to, interpose any counterclaim of whatever nature or description in any such proceeding (unless failure to interpose such counterclaim would operate as a waiver thereof). Section 15.05 The provisions of this Article 15 shall survive the expiration or sooner termination of this Lease. ARTICLE 16. CURING TENANT’S DEFAULTS; REIMBURSEMENT Section 16.01 If Tenant shall default (after notice and expiration of the applicable cure period) in the observance or performance of any term, covenant, provision or condition on Tenant’s part to be observed or performed under or by virtue of any of the terms or provisions in this Lease, then, unless otherwise provided elsewhere in this Lease, Landlord may perform the obligation of Tenant thereunder as provided in this Section 16.01. Prior to such performance, Landlord shall give Tenant a notice (the “Curing Notice”) identifying such failure in detail and notifying Tenant of Landlord’s intention to exercise its rights under this Section 16.01 with respect thereto (and including an estimate of the cost such Landlord will incur in performing such Tenant obligation if Landlord is reasonably able to ascertain
such an estimate); provided, that the Curing Notice shall contain a legend in not less than 14 point font bold upper case letters as follows: “THIS IS A TIME SENSITIVE NOTICE AND IF TENANT SHALL FAIL TO CURE SUCH ITEM SPECIFIED IN THIS NOTICE WITHIN 10 BUSINESS DAYS FOLLOWING TENANT’S RECEIPT OF THIS NOTICE THEN LANDLORD SHALL HAVE THE RIGHT TO PERFORM SAME PURSUANT TO SECTION 16.01 OF THE LEASE.” If such failure by Tenant shall continue for 10 Business Days after Tenant’s receipt of the Curing Notice (or, if such failure is not reasonably susceptible of cure within such period, such longer period as may be reasonably necessary to complete the same; but only if Tenant, within such ten (10) Business Day period, shall promptly commence and thereafter proceed diligently and continuously to cure such breach; and provided further that such period of time shall not be so extended if it results in reasonably imminent jeopardy to the interest of Landlord in the Land and/or the Building or so as to subject Landlord to any liability, civil or criminal), then Landlord shall have the right (but shall not be obligated), for the account of Tenant, to perform the obligation which Tenant so failed to perform. If Landlord shall make any expenditures or incur any expenses, including court costs and reasonable attorneys’ fees and disbursements, in connection with the foregoing, then such fees, disbursements, costs and expenses so paid or obligations incurred shall be additional rent to be paid by Tenant to Landlord, upon demand, with interest thereon at an annual rate (the “Interest Rate”) equal to the lesser of: (a) the then prevailing prime rate (which, for the purposes hereof, includes any equivalent or successor interest rate, however denominated) announced by Citibank, N.A. (or JP Morgan Chase, if Citibank, N.A. shall not then have an established prime rate; or the prime rate of any major

banking institution doing business in New York City, as selected by Landlord, if neither of the aforementioned banks shall be in existence or have an established prime rate) (the “Prime Rate”) to be in effect at its principal office in New York, New York plus four (4) percentage points, and (b) the maximum rate allowed by Legal Requirements. Any interest payable by either party pursuant to this Lease at the Interest Rate shall be calculated from the day the applicable expenditure is made or obligation is incurred until the date when such payment is finally and completely paid by the applicable party. Notwithstanding anything herein to the contrary, Landlord may exercise its cure right set forth in this Section 16.01 immediately in case of emergency that will result in imminent harm to persons or property and without prior notice to Tenant thereof (but Landlord shall provide notice thereof to Tenant promptly after having so cured). Section 16.02 Bills for any property, material, labor or services provided, furnished or rendered, or caused to be provided, furnished or rendered, by Landlord to Tenant, may be sent by Landlord to Tenant monthly (or immediately, at Landlord’s option), and shall be due and payable by Tenant as additional rent within thirty (30) days after the same shall be sent to Tenant by Landlord. If Landlord shall commence a summary proceeding against -67- NY 78267766v2



 

Tenant for non-payment of rent at any time following the expiration of such cure period as may be applicable under Subsection 15.01A above, Tenant shall reimburse Landlord as additional rent for Landlord’s reasonable attorneys’ fees and expenses, both if judgment is awarded for Landlord, or if Tenant makes the payment subsequent to service of process but prior to entry of judgment. If Tenant or any subtenant of Tenant shall request Landlord’s consent to any matter that requires Landlord’s consent under this Lease and if Landlord (in Landlord’s discretion) shall refer the matter to Landlord’s attorneys or other professionals or consultants, then, whether or not such consent shall be granted, Tenant shall reimburse Landlord for the reasonable fees and disbursements incurred by Landlord in connection therewith as additional rent within thirty (30) days after a bill therefor shall have been rendered. Section 16.03 If the Lease Term shall have expired or been terminated after or on the date that Landlord shall have made any of the expenditures, or incurred any of the obligations, set forth in this Article 16, then all such amounts and any interest thereon at the Interest Rate, as set forth in Section 16.01 above, shall be recoverable by Landlord as damages. The provisions of this Article 16 shall survive the expiration or sooner termination of this Lease. Section 16.04 Any dispute between Landlord and Tenant under this Article 16 shall be submitted to Expedited Arbitration in accordance with the provisions of Section 11.05B. ARTICLE 17. QUIET ENJOYMENT Section 17.01 Landlord covenants that for so long as this Lease is in full force and effect, Tenant may peaceably and quietly enjoy the Demised Premises, subject nevertheless to the terms and conditions of this Lease. This covenant shall be construed as a covenant running with the Land, and is not, nor shall it be construed as, a personal covenant of Landlord, except to the extent of Landlord’s interest in this
Lease and only for so long as such interest shall continue. Accordingly, this covenant shall bind and be enforceable against Landlord or any successor to Landlord’s interest, subject to the terms hereof, only for so long as Landlord or any successor to Landlord’s interest, respectively, shall be in possession and shall be collecting rent from Tenant, but not thereafter. ARTICLE 18. BUILDING SERVICES Section 18.01 A. (i) From and after the Commencement Date, Landlord shall provide (or shall cause the Board to provide), at Landlord’s cost and expense, Building services (including, as set forth below in more detail, passenger and freight elevator service, HVAC and water for ordinary drinking, cleaning and lavatory purposes) as set forth herein. In addition, Landlord shall, at Landlord’s expense, provide cleaning services to the Demised Premises and public portions of the 7-21 Condominium (and also both sides of the exterior windows of the Building) on Business Days in accordance with the specifications set forth on Exhibit “E” annexed hereto. Landlord shall not be obligated to perform any cleaning with respect to any Dining Facility located in the Demised Premises (other than the dust mopping of all composition tile flooring in nightly on Business Days) but Landlord shall remove all wet garbage (i.e. all garbage other than paper products) generated in the Demised Premises at Tenant’s commercially reasonable expense pursuant to the terms of this Section 18.01A. Tenant, at its sole expense, may perform all other cleaning with respect to the Demised Premises not performed by Landlord (including with respect to any Dining Facility). Landlord and Landlord’s cleaning contractor and their employees shall have access to the Demised Premises and the free use of light, power and water facilities in the Demised Premises as shall be reasonably required for the purpose of cleaning the Demised Premises in accordance with Landlord’s obligations hereunder.

Tenant shall reimburse Landlord for the reasonable out-of-pocket cost of removal from the Demised Premises of so much of Tenant’s refuse and rubbish (x) as shall exceed that ordinarily accumulated in premises used for uses similar to the Authorized Use in Comparable Buildings or (y) resulting from the misuse or neglect of the Demised Premises on the part of Tenant (collectively, “Extra Rubbish Removal”). The reimbursement for Extra Rubbish Removal shall be made by Tenant to Landlord, as additional rent, within thirty (30) days after bills therefor are rendered. -68- NY 78267766v2



 

(ii) Notwithstanding the provisions of subdivision 18.01A(i) above, Tenant may elect to require Landlord not to provide any cleaning services to the Demised Premises, and, instead, arrange to clean all (but not merely a portion) of the Demised Premises through an independent cleaning service contractor, at Tenant’s sole cost and expense (it being expressly agreed that neither Fixed Rent nor any additional rent on account of Operating Expenses shall be reduced as a result thereof) provided that, and subject to Section 5.04 hereof: (w) Tenant shall give to Landlord at least ninety (90) days prior notice thereof; (x) any reasonable out-of-pocket security expenses incurred from time to time by Landlord (which expenses would not have been incurred but for the presence of Tenant’s cleaning contractor in the 7-21 Condominium or the Building) shall be paid by Tenant within thirty (30) days after demand therefor; (y) Tenant's contractor shall store all of its equipment and supplies and material within the Demised Premises, and Landlord shall furnish no space therefor, except that Tenant shall have the right to use the janitor closets on the floors of the Demised Premises to store such equipment, supplies and materials; and (z) Tenant shall be responsible for placing all of Tenant's refuse and rubbish in the freight elevator lobby on each floor of the Demised Premises, and Building management shall be responsible for bringing such refuse and rubbish to the Building's compactor, it being agreed that neither Tenant nor Tenant's contractor shall be permitted access to the Building's compactor. On not less than ninety (90) days prior notice, Tenant may request that Landlord resume furnishing cleaning services to the Demised Premises, whereupon Landlord shall resume the same. B. (i) With respect to HVAC, Landlord shall, at Landlord’s expense, provide such HVAC in accordance with the specifications set forth on Exhibit “G” annexed hereto. If Tenant shall require HVAC
service during Overtime Periods, Landlord shall accommodate Tenant, provided that Landlord shall have received notice of such requirement by 3:00 P.M. on the same day for overtime HVAC service on a Business Day and by 3:00 P.M. of the immediately preceding Business Day for any other Overtime Periods. Tenant shall pay to Landlord, as additional rent and within thirty (30) days after being billed therefor, Landlord’s then established hourly rate for such service, it being agreed that the 2020 annual charge for HVAC service during Overtime Periods is $755.00 per hour (with such charge being pro-rated for any partial years), and that the annual charge thereafter shall be increased annually by the Board (at the Board’s discretion), and with any minimum time period as prescribed by any union operating in the Building (the “Union Minimum Hours”) being the minimum for such service during any Overtime Period on a Saturday, Sunday or Holiday, which, as of the Effective Date, is four (4) hours. Unless a request by Tenant for heat, ventilation and air-conditioning service during Overtime Periods shall have been made for a period that immediately follows Business Hours (a “Continuous Period”), if Tenant requests heat, ventilation and air-conditioning service during Overtime Periods, Tenant agrees to pay for the Union Minimum Hours. (ii) Landlord agrees that in the event that Tenant requires additional HVAC service in the Demised Premises, Tenant may install, and Landlord consents to the installation of, at Tenant’s own cost and expense in accordance with, and subject to, the applicable provisions of this Lease one (1) or more additional HVAC system(s) (hereinafter referred to collectively as the “Supplemental Air-Conditioning System”) as Tenant may reasonably require for the operation of Tenant’s business in the Demised Premises. Landlord shall not impose any tap-in fees in connection with the installation by Tenant of Tenant’s Supplemental

Air-Conditioning System. Landlord shall furnish, if required by Tenant, up to a maximum of sixty (60) tons of condenser water in the aggregate with respect to the Demised Premises for Tenant’s Supplemental Air-Conditioning System on a twenty- four (24) hours per day, three hundred sixty-five (365) days per year basis. Tenant shall pay to Landlord, as additional rent and within thirty (30) days after being billed therefor, one twelfth (1/12th) of Landlord’s then-current annual charges for condenser water, it being agreed that the 2020 annual charge for condenser water is $1,000.00 per ton per annum (with such charge being pro-rated for any partial years), and that the annual charge thereafter shall be increased by one and one-half percent (1.5%) on January 1 of each calendar year during the Lease Term. If, on or before the date that is ninety (90) days following the Commencement Date, Tenant shall deliver a notice (the “Condenser Water Notice”) to Landlord specifying the exact quantity of condenser water desired by Tenant to be reserved for Tenant’s Supplemental Air-Conditioning System, then, from and after the Commencement Date, Landlord shall supply condenser water to the Demised Premises for the amount so requested (up to a maximum of sixty (60) tons of condenser water). If the amount of condenser water requested by Tenant in the Condenser Water Notice shall be less than said maximum, Landlord shall no longer be obligated to reserve or allocate to Tenant any condenser water over and above the amount of condenser water requested by Tenant in such Condenser Water Notice. If Tenant shall not deliver a Condenser Water Notice to Landlord on or before the date that is ninety (90) days following the Commencement Date, (a) Landlord shall reserve for Tenant’s use a maximum of sixty (60) tons -69- NY 78267766v2



 

of condenser water, and (b) Tenant shall only pay for condenser water for sixty (60) tons as set forth above. Landlord shall not have any liability to Tenant if the temperature or purity of condenser water fails to meet minimum standards at any time or for any reason (but the foregoing shall not be construed to release Landlord from Landlord’s obligations under Subsection 6.02A hereof). Tenant is on notice that condenser water systems are not foolproof, and covenants to install self-protective measures. During the Lease Term, Tenant may distribute the condenser water reserved by Tenant (or deemed to be reserved by Tenant, as the case may be) within the Demised Premises (including between floors) as Tenant determines in its sole and absolute discretion. If Tenant elects to (or is deemed to have elected to) reserve condenser water for its use as set forth above (or Tenant reduces its amount of reserved condenser water as set forth below) and Tenant thereafter requires additional condenser water and provided such additional tonnage is then available in Landlord’s reasonable judgment, taking into account any additional space leased by Tenant, the future needs of existing and future occupants of space in the Building (whether or not such space is then vacant) as well as Landlord’s existing and future needs in the operation of the Building, Landlord agrees that it will make such additional tonnage, pro-rated per rentable square foot of the additional space so rented by Tenant, available to Tenant. Notwithstanding the foregoing, if Tenant requires additional condenser water on account of the leasing by Tenant of any Expansion Space, Offer Space or ROFR Space pursuant to the express options set forth in this Lease, Landlord shall make such additional tonnage, pro-rated per rentable square foot of the additional space so rented by Tenant, available to Tenant. If Tenant thereafter requires fewer tons for the Demised Premises than the number of tons Tenant reserved (or
which Tenant is deemed to have reserved, as the case may be) for its use pursuant to the foregoing terms, Tenant may reduce the amount of condenser water so reserved (but no lower than Tenant’s actual then connected load) at any time during the Lease Term by the delivery of thirty (30) days’ notice to Landlord with respect thereto, and the subsequent charges due and payable by Tenant for condenser water under this Section 18.01B(ii) shall be adjusted based upon such reduction in the amount of the condenser water reserved by Tenant. C. Landlord shall provide (or shall cause the Board to provide), at Landlord’s cost and expense, freight elevator service and/or loading dock access on a “first come, first served” basis during Business Hours. If Tenant shall require freight elevator service and/or loading dock access, in either case, during any Overtime Periods, then subject to (a) Landlord’s scheduling such service for other tenants in the Building on a first- come, first-serve basis, and (b) Landlord’s need to use such service for Building repairs or maintenance, Landlord shall use commercially reasonable efforts to accommodate (or cause the Board to accommodate) Tenant, provided that (I) Landlord shall have received reasonable advance notice (but in no event less than one (1) Business Day’s prior notice) of such requirement, and (II) Tenant shall pay to Landlord, as additional rent and within thirty (30) days after being billed therefor, Landlord’s then established hourly rate for such usage, on an hourly basis for any reservation of the freight elevator and/or loading dock during any Overtime Period. Landlord hereby advises Tenant that as of the Effective Date, the overtime use of freight elevator and loading dock is subject to union rules regarding the minimum number of hours of operation thereof. Accordingly, unless a request by Tenant for freight elevator service and/or loading dock service during Overtime Periods shall have been made for a Continuous

Period, if Tenant requests freight elevator service and/or loading dock service during Overtime Periods for less than the Union Minimum Hours, Tenant agrees to pay for the Union Minimum Hours of such service plus the actual, reasonable, out-of-pocket cost of any outside security service engaged by Landlord or the Board in connection therewith. Tenant acknowledges and agrees that use by Tenant of the freight elevator shall be subject to the requirements of the Board and the Rules and Regulations. The 2020 hourly rates for such overtime use that are in effect as of the Commencement Date, but which hourly rates are subject to future increases as determined by the Board (at the Board’s discretion), subject to any applicable union rules regarding the minimum number of hours of operation thereof, are (x) $155.00 per hour for freight elevator service, and (y) $155.00 per hour for loading dock access, including the cost of one or more security guards. Tenant shall cooperate and coordinate with Landlord in scheduling Tenant’s use of the freight elevator and loading docks during Tenant’s move in and any construction performed by Tenant pursuant to the terms of this Lease, subject to the terms of Section 5.02G. D. Subject to service changes due to emergency and necessary maintenance, five (5) passenger elevators serving the Demised Premises at all times during Business Hours on Business Days, with at least two (2) passenger elevators on call at all other times, in each case on a non-exclusive basis. E. Landlord shall provide or shall cause the Board to provide in accordance with the terms of the Condominium Documents security in the main lobby of the Building on a 24/7 basis commensurate with the standards of Comparable Buildings; provided, however, that, except to the extent same results from Landlord’s -70- NY 78267766v2



 

negligence or willful misconduct, Landlord shall not be liable, and Tenant hereby releases Landlord from any and all liability, for injury or damage to the person or property of Tenant, Tenant’s agents, servants, employees, contractors, invitees or visitors caused by or resulting from theft, illegal entry or trespass, vandalism or any other crime committed by any person other than Landlord’s employees or agents. F. Landlord shall provide or shall cause the Board to provide in accordance with the terms of the Condominium Documents cold water to the Demised Premises for ordinary lavatory, drinking, office pantry and office cleaning purposes, twenty-four (24) hours per day, seven (7) days per week. If Tenant requires, uses or consumes water for any other purposes (including for warming kitchen use in connection with the Dining Facility as permitted by the provisions of this Lease) or in unusual quantities (as determined by Landlord in Landlord’s reasonable discretion), then Landlord may (or, at Landlord’s direction, Tenant shall) install a meter or meters or other means to measure Tenant’s water consumption, and Tenant agrees to pay for the cost of the meter or meters and the installation thereof, and to pay for the maintenance of said meter equipment and/or to pay Landlord’s cost of other means of measuring such water consumption by Tenant. Tenant shall reimburse Landlord for the cost of all water consumed as measured by said meter or meters (without markup by Landlord, and no other cost other than any meter reading charges), including sewer rents, as additional rent, within thirty (30) days after bills therefor are rendered. G. Tenant agrees that Tenant shall not install any equipment that will exceed or overload the capacity of any utility facilities, and that if any equipment installed by Tenant shall require additional utility facilities, the same shall be installed by Tenant, at Tenant’s expense, subject to the provisions of Article 5 above. H. As of the
Effective Date, Landlord (or the Board) maintains bicycle racks in the loading dock of the Building (which currently accommodates up to forty (40) bicycles) for use by tenants, subtenants and other occupants of the Building on a non-exclusive basis. Tenant shall have the right to use such bicycle racks on a “first-come, first-serve” basis with other tenants, subtenants and occupants of the Building. Landlord reserves the right, which may be exercised in Landlord’s or the Board’s sole discretion and for any reason whatsoever, to stop maintaining bicycle racks and/or making the same available for use by the tenants of the 7-21 Condominium or the Building; and Landlord shall have no responsibility or liability to Tenant for doing so or for the Board otherwise failing to maintain the bicycle racks. Tenant expressly waives any claim against Landlord, the Board and their respective agents arising from or in connection with the use by Tenant or others of said bicycle racks, except to the extent arising from Landlord’s or (subject to the Condominium Documents, the Board SNDA and the Board Consent) the Board’s, or their respective agents’ negligence or willful misconduct. I. The Building houses an emergency standby generator (the “Generator”) to supply the Building with standby electrical power. Landlord shall, as part of Landlord’s Work, make available to the Demised Premises approximately .25 watts per usable square foot of the Demised Premises of standby power from the Generator. Tenant shall use the standby electrical power in the Demised Premises solely for emergency egress lighting; it being agreed by Tenant that Tenant shall not use the standby electrical power for any mission critical or other systems that are essential for operation of Tenant’s business, with Tenant acknowledging that the standby electrical power is not designed for mission critical operations. Notwithstanding anything to the contrary contained herein, Tenant acknowledges that,

neither Landlord nor the Board shall have any liability to Tenant in the event that the Generator fails to provide standby power to the Demised Premises or if the provision of (or failure to provide) such standby power damages any of Tenant’s systems, equipment or property, the risk of such damage being fully assumed by Tenant. Section 18.02 The term “Business Days” shall be deemed to mean all days other than Saturdays, Sundays and Holidays. The term “Holidays” shall be deemed to mean all federal, state, municipal and bank holidays and Building Service Employees and Operating Engineer’s Union contract holidays now or hereinafter in effect in New York, New York. The term “Business Hours” shall be deemed to mean the hours from 8 A.M. to 6 P.M. on Business Days, except that with respect to HVAC, the term “Business Hours” shall be deemed to mean the hours from 8 A.M. to 7 P.M. on Business Days. The term “Overtime Periods” shall mean all times other than Business Hours. Section 18.03 Landlord reserves for the Board the right to stop the furnishing of the Building services and to stop service of the Building Systems and Landlord shall have no responsibility or liability for failure to -71- NY 78267766v2



 

supply heat, elevator, plumbing, electric or other services during said period or when prevented from so doing by Force Majeure or Legal Requirements. Except as expressly set forth in Subsection 6.02B above, no diminution or abatement of rent or other compensation shall or will be claimed by Tenant, nor shall this Lease or any of the obligations of Tenant be affected or reduced, by reason of such interruption, curtailment or suspension, nor shall the same constitute an actual or constructive eviction. Section 18.04 Tenant shall, at Tenant’s own cost and expense, abide by all reasonable requirements that Landlord or (subject to the Board SNDA and the Board Consent) the Board may prescribe for the proper protection and functioning of the Building Systems and the furnishing of the Building services for the Demised Premises, provided that such requirements apply generally to all office tenants in the Building, and are not enforced against Tenant in a discriminatory manner. Tenant also shall, at Tenant’s own cost and expense, reasonably cooperate with Landlord and (to the extent required under the Condominium Documents, but subject to the Board SNDA and the Board Consent) the Board in any conservation effort pursuant to a program or procedure promulgated or recommended by ASHRAE (or any successor organization) or any Legal Requirements, provided that such requirements apply generally to all office tenants in the Building and are not enforced against Tenant in a discriminatory manner. Section 18.05 A. Landlord has advised Tenant that the Board may elect to operate a messenger service center in the Building and, as an additional Building service, to make the same available for use by the tenants of the Building. Tenant agrees that, if the Board shall so elect, the Board may require that all deliveries to the Demised Premises be made to the Building messenger service center (provided that such requirement (or closure of such messenger service
center pursuant to the provisions of Subsection 18.05B below) is not enforced against Tenant in a discriminatory manner), and Landlord may screen all visitors to the Demised Premises by stopping them at the reception desk in the Building lobby, asking them to identify themselves and barring them from proceeding until authorized by Tenant’s designee. Landlord or the Board will provide these services, if at all, on a commercially reasonable efforts basis and will not under any circumstances be liable for Tenant’s losses (including any and all bodily harm or damage to property) incurred because the service failed to avoid a loss or injury, except to the extent arising from Landlord’s or (subject to the Condominium Documents, the Board SNDA and the Board Consent) the Board’s negligence or willful misconduct. B. Without limiting the generality of the provisions of Section 18.03 above, Landlord reserves the right, which may be exercised in Landlord’s or the Board’s unfettered discretion and for any reason whatsoever, to stop making the Building messenger service center available for use by the tenants of the 7-21 Condominium or the Building; and Landlord shall have no responsibility or liability to Tenant for doing so or for the Board otherwise failing to operate the Building messenger service center. Tenant expressly waives any claim against Landlord, the Board and their respective agents arising from or in connection with the use by Tenant or others of said messenger service center. C. Tenant agrees that all deliveries for Tenant which the Board deems too large to be accommodated through the Building messenger service shall, at Tenant’s expense, be delivered through the freight delivery system pursuant to Subsection 18.01C. Section 18.06 A. Landlord and/or the Board shall have the right to institute and maintain such additional security system for the protection of the Building or the 7-21 Condominium as is then being maintained by prudent

landlords of Comparable Buildings. In the event of such installations or implementation by Landlord, Tenant shall reimburse Landlord (or the Board), as additional rent and within thirty (30) days after demand, for the reasonable cost of any identification cards or keys furnished to Tenant or Tenant’s personnel in connection with the operation of such security system. B. During the Lease Term, Landlord shall provide or cause the Board to provide to Tenant, at no additional charge, with exclusive use of a portion of the existing vertical conveyor shaft in the 7-21 Condominium, and the conduits and pathways set forth on Exhibit “N” attached hereto (collectively, “Telecom Riser -72- NY 78267766v2



 

Space”), as depicted on Exhibit “N” annexed hereto, which Telecom Riser Space shall be free of asbestos upon delivery of the same to Tenant. Tenant shall be permitted, subject to the applicable provisions of this Lease, and at Tenant’s own cost and expense, to install, maintain, repair and replace conduits, pipes or other similar interconnecting lines, wires and cables in the Telecom Riser Space as Tenant shall deem necessary or desirable in order to connect with the systems installed by Tenant to service the Demised Premises, including Tenant’s technology and telecommunications systems. Landlord shall at all reasonable times provide Tenant with access to the Telecom Riser Space through any unoccupied space in the Building that shall be owned by Landlord. In addition, Landlord shall use commercially reasonable efforts to provide Tenant with access to the Telecom Riser Space through other space in the Building, subject to the rights of the Board and other tenants of such space and subject to Tenant paying all reasonable attendant costs. Tenant shall obtain and pay for telecommunications services to be supplied to the Demised Premises by direct application to and arrangement with any data or telecommunications service provider approved by Landlord (such approval not to be unreasonably withheld or delayed; it being acknowledged that, as of the date hereof, the Building is wired for Verizon, Time Warner Cable, Light Path, Light Tower, Level 3 and AT&T) and promptly after receipt by Landlord of a request by Tenant, Landlord shall take all reasonable steps (at Tenant’s sole cost and expense) in order to allow such telecommunications service provider to provide service to the Building for Tenant’s operations, provided that such service provider enter into a license agreement with Landlord which is reasonably satisfactory to Landlord. Section 18.07 Landlord and Tenant acknowledge that Landlord has installed a distributed antenna system (the “DAS”)
at the Building for the benefit of all tenants in the 7-21 Condominium. Landlord, at Landlord’s cost and expense, shall work with the selected provider (or cause the same to occur) to ensure that the DAS antenna will provide effective coverage throughout the Demised Premises; it being acknowledged that (a) the DAS will transmit and receive cell phone signals to and/or from wireless carriers, and (b) the DAS will not include any Wi-Fi connectivity. Landlord shall take commercially reasonable steps to enforce Landlord’s contract rights (or the rights of the contracting party, as applicable) against the selected provider to ensure that the DAS is in good working condition at all times (subject to reasonable periods as the DAS may need to be maintained, repaired or replaced) and to minimize downtime. Tenant acknowledges that the DAS is being provided without compensation or other consideration and Tenant hereby agrees to irrevocably waive and release Landlord from any and all obligations or liability whatsoever for any damage, cost or expense incurred by or on behalf of Tenant due to, or caused by, the failure or inability of such system to provide service to Tenant, it being agreed, however, that such waiver and release shall not affect Landlord’s obligations pursuant to this Section 18.07. As of the Effective Date, Landlord hereby advises Tenant that the DAS carries Verizon. ARTICLE 19. TAXES; OPERATING EXPENSES Section 19.01 In addition to the Fixed Rent and any other additional rent hereinbefore reserved, Tenant covenants and agrees to pay Landlord, as additional rent, all amounts computed in accordance with, and due and payable by Tenant pursuant to, the provisions of this Article 19. Section 19.02 For the purposes of this Lease: A. The term “Taxes” (whether represented by one or more bills) shall mean, subject to the second to last sentence of this Subsection 19.02A, the total amount of all real estate taxes, assessments, special

assessments, water charges, sewer rents, vault charges, transit taxes, governmental levies, county taxes or any other governmental charge, general or special, ordinary or extraordinary, unforeseen as well as foreseen, of any and every kind or nature whatsoever, which are or may be levied, confirmed, charged, assessed or imposed upon the Unit(s) in which the Demised Premises are located (i.e., the 14th Floor Unit, the 15th Floor Unit and the 16th Floor Unit as of the date hereof) and/or Landlord’s interest therein and any rights or interests appurtenant thereto under the laws of the United States, the State of New York or any political subdivision thereof, or by the City of New York or any political subdivision thereof (including any assessments, levies, impositions, charges or taxes arising from the location of the Land or Building within a Business Improvement District or other area or zone which is subject to governmentally authorized or civic related assessments, levies, impositions, charges or taxes not generally applicable to other portions of the Borough of Manhattan or the City of New York) as determined by the governmental authority having jurisdiction thereover (the “Taxing Authority”). If, due to a future change in the -73- NY 78267766v2



 

method of taxation or in the Taxing Authority, a franchise, income, gross receipts, transit, profit or other tax or governmental imposition, however designated (including any tax, excise or fee, measured by or payable with respect to any rents, licenses or other charges received by Landlord and levied against Landlord and/or the Unit(s) in which the Demised Premises are located) shall be levied against Landlord and/or the Unit(s) in which the Demised Premises are located in substitution (in whole or in part) for, or as an express addition to (provided that such addition shall be applicable only to the owners of interests in New York City real property) or in lieu of, any Taxes, then such franchise, income, gross receipts, transit, profit or other tax or governmental imposition shall be deemed to be included within the definition of the term “Taxes” for the purposes hereof (provided that the same shall be computed as if Landlord’s sole asset were the Unit(s) in which the Demised Premises are located). The term “Taxes” shall not include any general income, corporate franchise, estate, inheritance, succession, gift, capital stock, transfer tax or any similar taxes levied on Landlord, any Overlandlord or Mortgagee, any occupancy taxes required to be paid by Landlord as a result of Landlord’s tenancy in the Building, and taxes, assessments or charges which would otherwise constitute Taxes to the extent included in Operating Expenses, or any taxes that are separately assessed against a sign or billboard that is affixed to the Building or otherwise located on the Land, or any fines, penalties and other similar governmental charges applicable to the foregoing, together with any interest or costs with respect to the foregoing, incurred by reason of Landlord's failure to timely make any payments as herein provided on account thereof (and not resulting from Tenant’s late payment of same). If, due to a future change in the method of taxation or as set forth by the Taxing Authority or
any Legal Requirements, any tax assessment may be paid in installments, then, in accordance with the provisions of this Section 19.02: (i) such assessment shall be deemed payable in the maximum number of installments permitted by the Taxing Authority or under any Legal Requirements, and (ii) for each Tax Year in which such installments shall be deemed payable, the installments of such assessment shall be included in “Taxes” for such Tax Year. B. The term “Tax Year” shall mean every twelve (12) consecutive month period, all or any part of which shall occur during the Lease Term, commencing each July 1 or such other date as shall be the first day of the fiscal tax year of The City of New York or as established by the Taxing Authority. C. The term “Operating Year” shall mean each calendar year, all or any part of which shall occur during the Lease Term, including the Base Operating Year. D. The term “Operating Statement” shall mean a statement prepared by Landlord or Landlord’s agent, setting forth in reasonable detail Landlord’s computation of the amount payable by Tenant pursuant to Section 19.04 for a specified Operating Year. E. The term “Operating Expenses” shall mean (subject to the provisions of Subsection 19.02G below), without duplication, all reasonable costs and expenses paid or incurred by Landlord or on Landlord’s behalf (or by the Board, and passed through to Landlord) in connection with the ownership, management, repair, maintenance, replacement, restoration or operation of the 7-21 Condominium, the Building, and the Land, including the following items: (i) Labor Costs (as such term is defined below) of persons performing services in connection with the operation, repair and maintenance of the Land, the Building or the 7-21 Condominium; (ii) the cost of (including any rental cost of) materials, equipment and supplies used in the operation, cleaning, safety, security, renovation, replacement (subject to clauses (xvii) and

(xviii) below) of this Section 19.02E), repair and maintenance of the 7-21 Condominium and the Building and the Land, and any Building Systems, including any sales and other taxes thereon; (iii) the depreciation for, or the rental cost or value (including applicable sales taxes) of, hand tools and other movable equipment used in the operation, cleaning, safety, security, repair or maintenance of the 7-21 Condominium and the Building and the Land; (iv) reasonable legal, accounting and other professional fees incurred in connection with the operation or management of the Land, the Building or the 7-21 Condominium; -74- NY 78267766v2



 

(v) intentionally omitted; (vi) the cost of all charges for window cleaning and other cleaning, janitorial, security and other services, in and about the 7-21 Condominium and the Building and the Land; (vii) premiums paid by Landlord or the Board, as the case may be, for rent, casualty, boiler, sprinkler, plate-glass, liability and fidelity insurance with respect to the 7-21 Condominium, the Land or the Building, and any other insurance Landlord or the Board, as the case may be, maintains or is required to maintain with regard to the 7-21 Condominium, the Land or the Building; (viii) costs (including all applicable taxes) for utilities furnished by Landlord to the Demised Premises pursuant to Article 18 above or Article 20 below; (ix) telephone and stationery costs incurred in connection with the Building or the 7- 21 Condominium; (x) the cost of painting and otherwise decorating any non-tenant areas of the 7-21 Condominium or the Building or the Land, other than such cost specifically attributable to a revenue producing item within the 7-21 Condominium or the Building such as a kiosk rented or licensed to a third party; (xi) the cost of installing, maintaining and performing ordinary repairs (but not acquiring or replacing) art works in a manner commensurate with other first-class office buildings located on Sixth Avenue between 42nd Street and 59th Street in Manhattan, as well as holiday decorations, for the lobby and other public portions of the 7-21 Condominium or the Building, and its plazas (if any) and sidewalks; (xii) the cost of exterior and interior landscaping of non-tenant areas of the 7-21 Condominium, the Land, and the Building; (xiii) dues and fees paid to real estate related professional and lobbying organizations (e.g., REBNY), in the City of New York, that may have an impact on the Building and is customary for landlords of Comparable Buildings to be members of same (but expressly excluding political contributions, charitable contributions
and gifts); (xiv) franchise, license and similar fees and charges paid by Landlord to any governmental agency for the privilege of owning, leasing, operating, maintaining or servicing the Building or the 7- 21 Condominium or any of their respective equipment, property or appurtenances (provided that the same shall be computed as if Landlord’s sole asset were the Unit(s) in which the Demised Premises are located); (xv) management fees (which shall not be in excess of the then prevailing rates for management fees of Comparable Buildings), or, if no managing agent is then employed by Landlord, an amount in lieu thereof, but, in either event, not in excess of the then prevailing rates for management fees of Comparable Buildings (it being agreed that the management fees to be included in Operating Expenses for each year following the Base Operating Year shall be calculated using the same percentage as used for purposes of calculating the management fees included in the Base Operating Year); (xvi) the cost or value, or the cost or value of the rental, together with the cost of installation, of any security for the Building or the 7-21 Condominium or other system used in connection with life or property protection (including the cost, or the cost or value of the rental, of all machinery, electronic systems and other equipment comprising any part thereof), as well as the cost of the operation and repair of any such system in operation; (xvii) the amortized cost (on a straight line basis) of any alteration or improvement (including the replacement of equipment) made after the Base Operating Year to the 7-21 Condominium or the Building by or on behalf of Landlord or the Board, in either case, in connection with the maintenance, repair, management or operation of the 7-21 Condominium or the Building, as the case may be, that is made (1) in order to -75- NY 78267766v2



 

comply with Legal Requirements or the requirements of any Insurance Boards or the Board’s or Landlord’s insurer, the case may be, but only if and to the extent (I) the same are required to be capitalized in accordance with generally accepted accounting principles, and (II) such alterations or improvements are made to comply with a Legal Requirement (or any such other above requirements) that is (x) first enacted on or after the Commencement Date, or (y) becomes effective before the Commencement Date but with respect to which the obligation to comply first arises after the Commencement Date, or (2) pursuant to Subsection 40.05B hereof; it being agreed that with respect to the costs incurred under clauses (1) and/or (2) above, the amount of such costs included in Operating Expenses for any Operating Year shall be the cost thereof amortized in accordance with generally accepted accounting principles, together with interest thereon at the Prime Rate, in equal annual installments over the useful life of such alteration or improvement (or replacement of equipment) as determined in accordance with generally accepted accounting principles (until the cost of such alteration or improvement (or equipment) is amortized fully); (xviii) the amortized cost (on a straight line basis) of any alteration or improvement (including the replacement of equipment) made after the Base Operating Year to the 7-21 Condominium or the Building by or on behalf of Landlord or the Board, as the case may be, for purposes of saving or reducing Operating Expenses (for example, an improvement that reduces Labor Costs) provided that (I) such cost is required to be capitalized in accordance with generally accepted accounting principles; and (II) the amount that is included in Operating Expenses for any Operating Year shall be the amount that amortizes the cost of such alteration or improvement, together with interest thereon calculated at the Prime Rate, in equal annual
installments over the useful life of such alteration or improvement (or replacement) as determined in accordance with generally accepted accounting principles until the cost of such alteration or improvement (or replacement) is amortized fully, it being agreed, however, that for any such alteration or improvement (or replacement) that Landlord makes for the purpose of saving or reducing Operating Expenses (and that Landlord does not make pursuant to the immediately preceding clause (xvii)), the aforesaid amount that Landlord includes in Operating Expenses for any particular Operating Year shall not exceed the amount of the reduction in Operating Expenses for such Operating Year that derives from such alteration or improvement (or replacement); and (xix) Common Charges allocable to the 7-21 Condominium, but only if and to the extent not otherwise duplicated by the charges set forth in clauses (i) through (xviii) of this Subsection 19.02E, and only to the extent that the types of costs and expenses that comprise such Common Charges would not have been otherwise excluded from Operating Expenses in accordance with Subsection 19.02G. In furtherance of the foregoing, whenever any items included in Operating Expenses pursuant to this Article 19 are listed as having been made, incurred or paid by the Board or incurred for, made to or otherwise relate to the Building and/or the Land, only the portion of Common Charges allocable to the 7-21 Condominium shall be included in Operating Expenses in connection therewith, it being agreed and understood that if an Operating Expense is made or incurred with respect to the Building and/or the Land, Landlord and/or the Board shall have the right to reasonably allocate a pro rata portion of such Operating Expense to the 7-21 Condominium and such portion shall be included as an Operating Expense hereunder. F. The term “Labor Costs” shall mean any and all expenses incurred by the Board on the

Board’s behalf or by Landlord or on Landlord’s behalf which shall be related to employment of personnel, including amounts incurred for wages, salaries and other compensation for services, payroll, social security, unemployment and other similar taxes, Workers’ Compensation insurance, benefits, pensions, hospitalization, retirement plans and insurance (including group life and disability), uniforms and working clothes and the cleaning thereof, and expenses imposed on or on behalf of Landlord pursuant to any collective bargaining agreement relating to such employees employed with respect to the Building. With respect to employees who are not employed on a full-time basis with respect to the Building or the 7-21 Condominium, a pro rata portion of expenses allocable to the time any such employee is employed with respect to the Building or the 7-21 Condominium shall be included in Labor Costs. G. The term “Operating Expenses” shall not include the following items: (i) Labor Costs in respect of officers and executives of Landlord or the Board, as the case may be, or other personnel above the grade of building manager, unless for work actually performed in or about the Building or 7-21 Condominium ordinarily done by an independent third person, and then only at compensation no higher than competitive market rates which would have been charged by such third person; -76- NY 78267766v2



 

(ii) legal fees, leasing commissions, advertising expenses, entertainment, marketing and promotional expenses incurred in the leasing of space in the Building or the 7-21 Condominium, as well as all other similar costs incurred in connection with leasing or subleasing or licensing space, canceling leases, assignments of leases, and/or preparing space in the Building or the 7-21 Condominium for leasing or occupancy, including construction allowances, alteration and demolition costs (including related filing fees), relocation costs and lease assumption and takeover costs (including termination payments) incurred by Landlord or the Board; (iii) insurance premiums, but only if and to the extent that (x) Landlord or the Board is specifically entitled to be reimbursed therefor by Tenant pursuant to this Lease (other than pursuant to this Article) or by any other tenant or other occupant of the Building or 7-21 Condominium pursuant to its lease (other than pursuant to an operating expenses escalation clause contained therein), or (y) such premiums are being paid to obtain insurance or to cover risks not then customarily insured against by landlords of Comparable Buildings; (iv) the cost of any repairs or maintenance for which Landlord or the Board is entitled to be reimbursed by insurance (or would have been reimbursed therefor by insurance had Landlord or the Board carried the insurance coverage required under this Lease or the Condominium Documents, as applicable), warranties, service contracts or otherwise compensated, including reimbursement by any tenant; (v) expenses solely allocable to any retail space of the Building or the 7-21 Condominium (other than sidewalks); (vi) the cost of capital expenditures for improvements, other than those described in Section 19.02E(xvii) and (xviii) above; (vii) the cost of electricity furnished to the Demised Premises or any other space in the 7-21 Condominium or the Building that is leased or leasable to tenants; (viii)
Taxes (other than as included within Common Charges) and any franchise, income, estate, inheritance, succession, gift, capital stock, excess profit or transfer taxes imposed upon Landlord; (ix) financing and refinancing costs (including any mortgage recording tax and title expenses), and payments of mortgage interest and principal, securing the Land, the Building or the 7-21 Condominium, and all legal and professional fees incurred in connection with the foregoing; (x) legal fees incurred in in disputes with tenants, the enforcement of any leases in the Building or the 7-21 Condominium or in defending any suits brought by tenants with respect to their leases, as well as all other legal and other professional expenses not related to the operation, maintenance, repair and/or security of the 7-21 Condominium or the Building; (xi) the cost of HVAC service (including costs related to condenser water) or any other service during Overtime Periods for any tenants of the 7-21 Condominium or the Building; (xii) ground rent or any other payments paid under Underlying Leases (other than payments which, independent of the Underlying Lease, would constitute an Operating Expense hereunder); (xiii) depreciation and amortization of the 7-21 Condominium or the Building; (xiv) any fee or expenditures paid to any corporation or entity which controls, is controlled by or is under common control with Landlord, but only if and to the extent that such amount exceeds the amount of costs and the expense which would customarily be paid by landlords of Comparable Buildings to a similar non-affiliated entity for similar services; (xv) any costs incurred for the purpose of effecting a sale of the 7-21 Condominium, the Building or the Land or any portion thereof or any other real property interest therein or in any person or entity -77- NY 78267766v2



 

of whatever tier owning an interest therein and the cost of maintaining, organizing or reorganizing the legal entity that is the landlord under this Lease; (xvi) costs to perform work or to provide services for any tenant of the 7-21 Condominium or the Building, but only if and to the extent that (x) such work or services exceed that which Landlord furnishes generally (with no additional expense) to the tenants (including Tenant) of the 7-21 Condominium or the Building, or (y) the same is furnished to a tenant (including Tenant) pursuant to the terms of the lease with such tenant wherein such tenant is being required to pay a separate or additional charge therefor; (xvii) to the extent any costs includable in Operating Expenses are incurred with respect to both the 7-21 Condominium or the Building and other properties (including Labor Costs of Landlord’s personnel who provide services to both the 7-21 Condominium or the Building and other properties), there shall be excluded from Operating Expenses a fair and reasonable percentage thereof which is properly allocable to such other properties; (xviii) payments and costs of any amounts (including attorney’s fees and costs of settlements, judgments and arbitration awards) to any person seeking recovery for negligence or other torts committed by Landlord or Persons Within Landlord’s Control; (xix) costs relating to withdrawal liability or unfunded pension liability under the Multi-Employer Pension Plan Act or similar Legal Requirement; (xx) the cost of installing, operating and maintaining any specialty facility, such as an observatory, lodging, broadcasting facilities, luncheon club, athletic or recreational club, child care facility, auditorium, cafeteria or dining facility, conference center or similar facilities, including the Amenity Space, but operating and maintenance costs therefor shall be excluded only if use of such specialty service is restricted and not available to all tenants of the 7-21 Condominium or the
Building; (xxi) any interest, fine, penalty or other late charges payable by Landlord, incurred as a result of late payments of any nature, except to the extent the same was incurred with respect to a payment, part or all of which, was the responsibility of Tenant hereunder and with respect to which Tenant did not make in a timely fashion or did not make at all; (xxii) the cost of repairs or replacements or restorations by reason of fire or other casualty or condemnation; (xxiii) costs and expenses incurred by Landlord in connection with any obligation of Landlord to indemnify any 7-21 Condominium or Building tenant (including Tenant) pursuant to its lease or otherwise; (xxiv) the costs of removal, encapsulation or treatment of asbestos and asbestos containing materials in the 7-21 Condominium; (xxv) the costs of removal, encapsulation or treatment of Hazardous Materials in or about the Building or the 7-21 Condominium, other than costs of routine maintenance that is customarily performed in Comparable Buildings; (xxvi) any bad debt loss, rent loss or reserves for bad debts or rent loss; (xxvii) interest, penalties and late charges that in any such case are incurred by reason of Landlord's failure to comply with Legal Requirements; (xxviii) accounting fees, other than those incurred in connection with (x) the operation of the 7-21 Condominium, or (y) the preparation of statements furnished to tenants of the 7-21 Condominium or the Building pursuant to additional rent or lease escalation provisions of their leases; -78- NY 78267766v2



 

(xxix) costs of performing Landlord’s Work and Landlord’s Additional Work and expenditures for repairing and/or replacing any defect in Landlord’s Work and Landlord’s Additional Work; (xxx) any costs incurred for the purpose of effecting an acquisition or sale of air or development rights, easements or other real property interests; (xxxi) costs of overtime or premium pay labor incurred by Landlord in performing Repairs, but only if and to the extent that the need for such Repair results from Landlord’s default under this Lease; (xxxii) the cost of acquiring or replacing any separate electrical meter, water meter or other utility meters Landlord may provide to any of the tenants in the 7-21 Condominium or the Building; (xxxiii) costs incurred in connection with making any addition to the Building or its plazas, or adding buildings or other structures adjoining the Building, or connecting the Building to other structures adjoining the Building; (xxxiv) costs (including, without limitation, any taxes or assessments) allocable to any commercial signage revenue or tenants’ or occupants’ signs (other than the signs of any Persons Within Tenant’s Control); and (xxxv) duplicative charges of the same item. H. If, during all or part of any Operating Year (including the Base Operating Year), Landlord or the Board shall not furnish any particular item(s) of work or service (which would otherwise constitute an Operating Expense hereunder) to portions of the 7-21 Condominium or the Building, as the case may be, due to the fact that (i) such portions of the Building or the 7-21 Condominium are not occupied or leased, (ii) such item of work or service is not required or desired by the tenant of such portion, (iii) such tenant is itself obtaining and providing such item of work or service, or (iv) for any other reason, then, for the purposes of computing Operating Expenses, the Operating Expenses for such period shall be increased to reflect the Operating Expenses that would
have been incurred if such item of work or services had been performed or delivered to such portion of the 7-21 Condominium or the Building, as the case may be, or to such tenant. In determining the amount of the Operating Expenses for any Operating Year, if less than one hundred percent (100%) of the rentable square feet of the 7-21 Condominium or the Building, as the case may be, shall have been occupied by tenants at any time during such Operating Year, then the Operating Expenses for such Operating Year shall be grossed up to reflect the Operating Expenses as if one hundred percent (100%) of all such rentable square feet had been occupied throughout such Operating Year (including the Base Operating Year). I. Unless expressly excluded from Operating Expenses pursuant to Subsection 19.02G above or expressly provided otherwise elsewhere in this Lease, all items of cost and expense identified in this Lease as being “at Landlord’s cost and expense” or “at the Board’s cost and expense” or phrases of similar import (regardless of whether the words “solely” or “exclusive” are used in connection therewith, and regardless of whether specific reference is made to Landlord’s or the Board’s right to recoup such cost or expense as part of Operating Expenses or Common Charges, as the case may be) shall be included in Operating Expenses. Section 19.03 A. (i) If, from and after the first (1st) anniversary of the Rent Commencement Date, the Taxes applicable with respect to any Tax Year (occurring in whole or in part during the Lease Term) shall be greater than the Base Tax Amount, Tenant shall pay to Landlord, as additional rent for each such Tax Year from and after the Rent Commencement Date, an amount equal to Tenant’s Tax Share of the amount by which the Taxes applicable with respect to such Tax Year exceed the Base Tax Amount (“Tenant’s Tax Payment”). (ii) Tenant’s Tax Payment for each Tax Year shall be due and payable in installment

in the same manner that Taxes for such Tax Year are due and payable by Landlord. If by Legal Requirements, Taxes may be paid in multiple installments without the imposition of any interest, fee or other -79- NY 78267766v2



 

charge, such assessment shall be payable hereunder in the maximum number of installments so permitted by Legal Requirements without imposition of any interest, fee or other charge. Landlord has advised Tenant that as of the Effective Date, Landlord pays Taxes in two (2) equal installments and, accordingly, Tenant shall pay to Landlord, as additional rent, Tenant’s Tax Payment in two (2) equal installments, with the first such installment due and payable on the June 1st immediately preceding the commencement of the Tax Year for which the Tax Statement is being rendered, and the second such installment due and payable on the immediately following December 1st; provided, however, that if Landlord shall not have delivered a Tax Statement by May 1st immediately preceding the commencement of the Tax Year for which the Tax Statement is being rendered, then the installment of Tenant’s Tax Payment otherwise due hereunder on the immediately following June 1st shall not be due until the thirtieth (30th) day after Landlord shall deliver said Tax Statement to Tenant. In the event that the Taxing Authority shall change the time for the payment, or number of installments, of Taxes, or if a Mortgagee shall require a periodic escrow payment on account thereof, the time when Tenant’s installments of the Tax Payment shall be due and payable to Landlord shall be similarly adjusted. In the event of any change in the fiscal period constituting a Tax Year, Taxes levied during any transitional period shall be added to the first subsequent Tax Year. Within a reasonable time period after Landlord’s receipt of a tax bill from the Taxing Authority for Taxes payable for any Tax Year (but in any event, within thirty (30) days of Landlord’s receipt thereof), Landlord shall submit to Tenant a statement (the “Tax Statement”) indicating the amount, if any, required to be paid by Tenant as additional rent as in this Section provided. Alternatively, if, with respect to any Tax Year
or installment due date thereof, Landlord shall believe that the Taxing Authority will not be issuing a tax bill for Taxes in a sufficiently timely manner so as to allow Landlord to receive the Tax Payment from Tenant in accordance with the provisions set forth below, then Landlord may render a Tax Statement to Tenant based on Landlord’s good faith estimate of the relevant Taxes, subject to adjustment within a reasonably prompt time period (not to exceed thirty (30) days) following the date on which the Taxing Authority shall actually issue the tax bill(s) pertaining to such Taxes. Simultaneously with Landlord’s submission to Tenant of the Tax Statement (or, if not then available, promptly after the issuance by the Taxing Authority of the applicable tax bills), Landlord shall submit to Tenant a copy of the relevant tax bill. B. If, following the delivery of any Tax Statement, Landlord shall receive a refund of Taxes with respect to a Tax Year for which Tenant has paid Tenant’s Tax Payment, then Tenant’s Tax Share of the net proceeds of such refund that pertain to the Unit(s) in which the Demised Premises are located (i.e., the 14th Floor Unit, the 15th Floor Unit and the 16th Floor Unit as of the date hereof), after deduction of legal fees, appraiser’s fees and other expenses reasonably incurred in obtaining reductions and refunds and collecting the same (to the extent such costs and expenses were not included in Taxes for such Tax Year) shall be applied and allocated to the periods for which the refund was obtained and, if Tenant shall not be in default of any of Tenant’s monetary or material non- monetary obligations under this Lease (after notice of such default shall have theretofore been given to Tenant, but subject to the provisions of Section 19.06 below), Landlord shall credit to Tenant against the next installments of Fixed Rent or Recurring Additional Rent due hereunder an amount equal to Tenant’s Tax Share of the net proceeds of such refund that pertain to

the Unit(s) in which the Demised Premises are located (i.e., the 14th Floor Unit, the 15th Floor Unit and the 16th Floor Unit as of the date hereof). In no event shall any credit due to Tenant hereunder exceed the sum paid by Tenant for such particular Tax Year. Only Landlord shall be eligible to institute tax reduction or other proceedings to reduce the assessed valuation of the 7-21 Condominium. In no event shall Tenant have the right to seek from the taxing authority any refund or reduction of Taxes. If Landlord shall obtain or attempt to obtain a reduction in Taxes for that Tax Year, then Tenant shall pay to Landlord, within thirty (30) days following the issuance to Tenant of a bill therefor, an amount equal to Tenant’s Tax Share of all out-of-pocket costs and expenses (including legal, appraisal, accountant and other expert fees (which reasonable legal fees may include customary contingent fees for matters of this type in Manhattan) and costs related to the filing of Real Property Income and Expense Statements) incurred by Landlord in obtaining or attempting to obtain such reduction (without duplication of any amounts received pursuant to the other provisions of this Article 19). C. If there shall be a reduction or refund of Taxes for the Tax Year utilized in computing the Base Tax Amount, Landlord shall furnish to Tenant a statement indicating the amount thereof, and all prior and future additional rent payments provided for in this Section 19.03 shall be recalculated accordingly. Any additional payment due for any Tax Year shall be made by Tenant within thirty (30) days after the furnishing to Tenant of the revised statement. D. Tenant shall pay, before delinquency, all rent and occupancy taxes and all property taxes and assessments on the furniture, fixtures, equipment and other property of Tenant at any time situated on or -80- NY 78267766v2



 

installed in the Demised Premises, and on additions and improvements in the Demised Premises made or installed by Tenant subsequent to the Commencement Date, if any. If at any time during the Lease Term any of the foregoing are assessed as a part of the real property of which the Demised Premises are a part, Tenant shall pay to Landlord within thirty (30) days after demand therefor the amount of such additional taxes as may be levied against said real property by reason thereof. Section 19.04 A. Commencing on the first (1st) anniversary of the Rent Commencement Date, for each Operating Year, any part of which shall occur during the Lease Term, Tenant shall pay an amount (the “Operating Expense Payment”) equal to Tenant’s Operating Share of the amount, if any, by which Operating Expenses for such Operating Year shall exceed the Operating Expenses for the Base Operating Year; provided, however, that if the Rent Commencement Date shall occur other than on the first day of an Operating Year or if the Lease Term shall expire or be sooner terminated on other than the last day of an Operating Year, then the Operating Expense Payment in respect thereof shall be prorated to correspond to that portion of such Operating Year occurring within the Lease Term that follows the first (1st) anniversary of the Rent Commencement Date. B. Landlord shall endeavor to furnish to Tenant a statement (an “Estimate Statement”) prior to January 1 for each Operating Year setting forth Landlord’s reasonable estimate of the Operating Expense Payment for such Operating Year (the “Estimated Payment”). Tenant shall pay to Landlord on the first day of each month during each Operating Year an amount equal to one twelfth (1/12th) of the Estimated Payment for such Operating Year. If Landlord furnishes an Estimate Statement for an Operating Year subsequent to the commencement thereof, then: (i) until the first day of the month following the month in which the
Estimate Statement shall be furnished to Tenant, Tenant shall continue to pay to Landlord on the first day of each month an amount equal to the monthly sum payable by Tenant to Landlord with respect to the most recent Operating Year; (ii) promptly after the Estimate Statement shall be furnished to Tenant, Landlord shall give notice to Tenant stating whether the amount previously paid by Tenant to Landlord for the current Operating Year was greater or less than the installment of the Estimated Payment to be paid for the current Operating Year, and (x) if there shall be a deficiency, Tenant shall pay the amount thereof to Landlord within thirty (30) days after demand therefor, or (y) if there shall have been an overpayment, Landlord shall credit the amount thereof against the next installment of the Estimated Payment or Operating Expense Payment or Fixed Rent, as applicable; and (iii) on the first day of the month following the month in which the Estimate Statement shall be furnished to Tenant, and monthly thereafter throughout the remainder of such Operating Year, Tenant shall pay to Landlord an amount equal to one-twelfth (1/12th) of the Estimated Payment shown on the Estimate Statement for such Operating Year. Landlord may, during an Operating Year (but not more than twice during any such Operating Year), furnish to Tenant a revised Estimate Statement, and, if a revised Estimate Statement shall be furnished to Tenant, the Estimated Payment for such Operating Year shall be adjusted in the same manner as provided in the preceding sentence. C. Promptly following the expiration of each Operating Year, Landlord shall furnish to Tenant an annual Operating Statement (the “Annual Statement”) for such Operating Year. Landlord shall endeavor to furnish the Annual Statement for each Operating Year not later than the 180th day following the end of such Operating Year. If the Annual Statement shows that the Estimated Payment for such Operating

Year exceeds the Operating Expense Payment which should have been paid for such Operating Year, then Landlord shall credit the amount of such excess against the next installment of the Estimated Payment or Operating Expense Payment or Fixed Rent, as applicable, payable under this Lease (except that, at the expiration of the Lease Term, any such unpaid amounts shall be paid by Landlord to Tenant simultaneously with Landlord’s delivery of the Annual Statement, provided that Tenant shall not be then be in monetary or material non-monetary default under this Lease, but subject to Section 19.08 hereof; if the Annual Statement for such Operating Year shows that the Estimated Payment for such Operating Year was less than the Operating Expense Payment which should have been paid for such Operating Year, Tenant shall pay the amount of such deficiency to Landlord within thirty (30) days after receipt of the Annual Statement. D. (i) Each Annual Statement shall be conclusive and binding upon Tenant unless, within one hundred fifty (150) days after receipt thereof, Tenant shall give Landlord notice (the “Operating Dispute Notice”) that Tenant disputes the accuracy or appropriateness of the Annual Statement, specifying the particular respects in which the Annual Statement is claimed to be incorrect. Tenant recognizes and agrees that Landlord’s -81- NY 78267766v2



 

books and records (and those of Landlord’s agents) with respect to the operation of the 7-21 Condominium are confidential, and that Tenant shall have no right to inspect the same except as otherwise provided in the immediately following sentence. Within said 150-day period, Tenant may request an appointment to examine Landlord’s books and records with respect to Operating Expenses (such reviews, an “Audit”) in order to verify the accuracy of the relevant Annual Statement, in which case Landlord shall allow Tenant’s employees or certified public accountant (provided that such certified public accountant may not be paid on a contingent fee basis) to conduct such Audit in New York City during Business Hours, within ten (10) Business Days after Landlord’s receipt of said request, provided that Tenant’s certified public accountant shall use commercially reasonable efforts to minimize any interference to Landlord’s business operations during the course of such Audit. Tenant shall not disclose (and shall require Tenant’s certified public accountant not to disclose) to any third party (other than Tenant’s attorneys, who shall in turn be required not to disclose) any information obtained in the course of such Audit, except if and to the extent required by a court of competent jurisdiction. (ii) If Tenant shall have timely delivered the Operating Dispute Notice to Landlord, and the parties shall not be able to resolve such dispute within sixty (60) days thereafter (it being agreed that Landlord shall use commercially reasonable efforts to promptly respond to Tenant’s good faith inquiries in connection with such disputed Annual Statement and (y) such 60-day period shall be extended by the number of days that Landlord fails to respond to a good faith inquiry from Tenant within five (5) Business Days following each such inquiry), then, provided that Tenant shall have theretofore paid to Landlord the full amount shown to be due to Landlord on the disputed Annual
Statement, either party may refer the decision of the issue to a reputable, independent firm of certified public accountants selected by Landlord and reasonably acceptable to Tenant, and the decision of such accountants shall be conclusive and binding upon the parties. If the parties cannot agree on such independent firm of certified public accountants, such matter can be submitted to Expedited Arbitration in accordance with the provisions of Subsection 11.05B above. The fees and expenses of the certified public accountants involved in such decision shall be borne by the unsuccessful party (and if both parties are partially unsuccessful, the accountants shall apportion the fees and expenses between the parties based on the degree of success of each party). Subject to the provisions of Section 19.08 below, if such dispute is resolved in Tenant’s favor (whether by agreement of the parties, by the independent accounting firm, Expedited Arbitration, or otherwise), Landlord shall either reimburse Tenant for any overpayment or credit the amount of such overpayment against the next monthly installment of the Estimated Payment or Operating Expense Payment or Fixed Rent, as applicable, payable under this Lease (except that, at the expiration of the Lease Term, any such unpaid amounts shall be paid by Landlord to Tenant, provided that Tenant shall not then be in default of any monetary or material non- monetary obligations under this Lease (but subject to the provisions of Section 19.08 below) within thirty (30) days of such resolution. If such dispute is resolved in Tenant’s favor (whether by agreement of the parties, by the independent accounting firm, Expedited Arbitration,, or otherwise) and it is determined or otherwise agreed to by Landlord and Tenant that Tenant was overbilled on an Annual Statement by more than the Dispute Threshold, then Landlord shall either reimburse Tenant (within thirty (30) days after such determination or agreement) for all of

Tenant’s reasonable out-of-pocket costs and expenses incurred in connection with the Audit and the resolution of the dispute (including reasonable out-of-pocket fees paid or payable by Tenant to any attorneys, accountants or consultants engaged solely in connection with such Audit and dispute); provided that all such fees shall not exceed twenty percent (20%) of the Dispute Threshold in the aggregate) or credit the amount of such costs and expenses against the next monthly installment of Fixed Rent payable under this Lease. For purposes hereof, the “Dispute Threshold” shall initially mean $75,000, which amount shall be increased at the end of each Operating Year during the Lease Term by the same percentage increase (if any) that the Operating Expenses for such Operating Year increased over the Operating Expenses for the immediately preceding Operating Year. Section 19.05 Nothing contained in this Article 19 or any other provision of this Lease concerning the payment of additional rents shall be construed so as to reduce the Fixed Rent below the amount set forth on Schedule 1-2 attached hereto. Section 19.06 If, at any time during the Lease Term, there shall be (a) a reduction of the Rentable Square Footage of the Demised Premises or (b) an increase in the Rentable Square Footage of the Demised Premises (including as a result of Tenant’s exercise of its Offer Space Option, Expansion Space Options and/or First Refusal Right pursuant to the terms of this Lease), then (i) (A) Tenant’s Tax Share of Taxes thereafter payable by Tenant under Subsection 19.03, and (B) Tenant’s Operating Share of Operating Expenses thereafter payable by Tenant under Subsection 19.04, shall, except as may otherwise be expressly agreed by the parties, be appropriately adjusted -82- NY 78267766v2



 

to reflect the then aggregate rentable square footage of the Demised Premises and (ii) all references in this Lease to the “Demised Premises” and/or the “FTI Unit”, as applicable, shall be the space then being leased by Tenant in the 7-21 Condominium or the Building. Section 19.07 Except as otherwise expressly provided in this Article 19, any delay or failure by Landlord to render any statement under the provisions of this Article 19 shall not prejudice Landlord’s right hereunder to render such statement for prior or subsequent periods. Except as otherwise expressly provided in this Article 19, any delay or failure by Landlord in making any request or demand for any amount payable by Tenant pursuant to the provisions of this Article 19 shall not constitute a waiver of, or in any way diminish, the continuing obligation of Tenant to make such payment; provided however, that, notwithstanding anything to the contrary in this Article 19, Tenant shall not be responsible for any Tenant’s Operating Payment attributable to any Operating Year, or Tenant’s Tax Payment attributable to any Tax Year, that is first billed to Tenant more than two (2) calendar years after the date of expiration of such Operating Year or Tax Year, as the case may be (unless the reason for the delay in rendering a final bill relating to Operating Expenses or Taxes, as the case may be, is attributable to an act or omission of the governmental (or quasi-governmental) authority or by any public utility company imposing such bill, in which case the foregoing two-year limitation shall commence from the date on which Landlord receives such item, if at all). Except as otherwise provided in Subsection 19.04D above, all statements rendered by Landlord pursuant to the provisions of this Article 19 shall be deemed final and conclusive as to Tenant, unless, within sixty (60) days following rendition of any such statement, Tenant shall, in good faith and with specificity, notify Landlord that such statement
contains mathematical error. Subject to the second sentence of this Section 19.07, the obligations of Tenant with respect to any payment required pursuant to the provisions of this Article 19, and Landlord’s reimbursement obligations in accordance with the provisions of this Article 19, shall survive the expiration or sooner termination of the Lease Term. Section 19.08 At any time Tenant is due a refund or credit from Landlord in accordance with the foregoing provisions of this Article 19, if: A. Tenant shall be in default (after Tenant shall have theretofore been given notice of any such default) with respect to any of the monetary or material non-monetary obligations of Tenant under this Lease, then Tenant’s right to receive such refund or credit shall be deemed suspended until such time as Tenant shall have cured such default. If Tenant shall have cured such default within the applicable cure period, then Tenant’s right to receive such refund or credit shall be deemed reinstated and shall be credited in accordance with the applicable provisions of this Article 19, or B. (I) an Event of Default has occurred by virtue of Tenant’s failure to cure a default within the specified cure period pursuant to Subsection 19.08A above, or (II) an Event of Default shall have occurred and is continuing, then, in either case, Tenant’s right to receive such refund or credit shall be deemed suspended until such time as Tenant shall have cured such Event of Default and if (a) Tenant cures such Event of Default prior to the EOD Cure Date, and Landlord shall not have terminated this Lease in accordance with Article 15 below by virtue of such Event of Default, and (b) Tenant shall not be in default of any of Tenant’s other obligations under this Lease after notice of such default shall have been given to Tenant in which event Subsection 19.08A above shall apply), then, from and after the subject EOD Cure Date, Tenant’s right to receive such refund or credit shall be deemed reinstated and

shall be credited in accordance with the applicable provisions of this Article 19. ARTICLE 20. ELECTRICITY Section 20.01 Subject to the provisions of this Article 20, the provisions of Section 31.17 below and other provisions of this Lease, Landlord shall furnish electricity for use in the Demised Premises twenty-four (24) hours per day, seven (7) days per week through the core electrical closet serving the Demised Premises a capacity (the “Existing Capacity”) equal to six (6) watts per useable square foot, demand load, exclusive of electricity serving the base Building HVAC system. Said electricity shall be furnished to the core electric closets located on each floor of the Demised Premises. Except as otherwise provided herein, Landlord shall not be liable to Tenant for any loss or damage or expense which Tenant may sustain or incur if either the quantity or character of electric service shall be changed or shall no longer be available or suitable for Tenant’s requirements, provided that same shall not have -83- NY 78267766v2



 

been caused by Landlord’s willful misconduct or negligence (except that, with respect to negligence, Landlord shall continue to have no liability to Tenant, if such negligence shall have caused damage covered by the “all risk” insurance policy carried, or required to be carried, by Tenant pursuant to Subsection 8.03B above). Nothing contained in the immediately preceding sentence shall be construed to render Landlord liable for any consequential, punitive or special damages, or to override the waiver of subrogation and release provisions of Section 8.04 hereof. Tenant shall (at Tenant’s own cost and expense) furnish and install all replacement lighting tubes, lamps, bulbs and ballasts required in the Demised Premises, unless Landlord (in Landlord’s discretion) elects to do so, in which case Tenant shall pay, within thirty (30) days after request therefor and as additional rent, to Landlord or Landlord’s designated contractor the then established commercially reasonable charges of Landlord or said contractor, as the case may be, in connection therewith. Section 20.02 A. Subject to the provisions of Section 20.03 below, Tenant’s consumption and demand of all electricity made available to the Demised Premises (including electricity servicing any Tenant’s Supplemental Air-Conditioning System and electricity servicing any supplemental restrooms (as opposed to core restrooms) in the Demised Premises, Dining Facility (including the Dining Equipment), all hot water heaters servicing such bathrooms and Dining Facility (including the Dining Equipment)) (collectively, “Tenant Electricity”) shall be measured by one or more submeters (collectively, the “Submeter”) installed by Landlord at Landlord’s expense in the core electric closets located on each floor of the Demised Premises. Notwithstanding the foregoing, if, in connection with Tenant’s Initial Improvements or any future Alterations, Tenant shall require or wish to install additional electrical panels in said
electric closet(s), Tenant shall be permitted to do so at Tenant’s own cost and expense and provided that Tenant shall have obtained Landlord’s prior consent thereto and have otherwise complied with the relevant provisions of Article 5 above, and provided further that any additional submeters required in connection therewith shall be installed, maintained, repaired and replaced by Landlord, at Tenant’s cost and expense. All such additional submeters shall be of the same make and design as the Submeter (if commercially available), and all references hereinafter to the “Submeter” shall be deemed to include said additional submeters. B. Tenant agrees to purchase Tenant Electricity from Landlord or Landlord’s designated agent at terms and rates equal to Landlord’s Electricity Cost (as such term is defined below), plus three percent (3%) thereof, to reimburse Landlord for administrative and maintenance services in connection with supplying, measuring and billing Tenant Electricity and for transmission and transformer losses (“Electricity Additional Rent”). If more than one submeter shall measure Tenant Electricity, then the service rendered through each such submeter shall be totalized and billed in accordance with the foregoing rate as if there were only one submeter measuring Tenant Electricity. Commencing on the Commencement Date (or a sooner date if Tenant accesses the Demised Premises for any use other than the performance of Tenant’s Initial Installations), Tenant shall pay the Electricity Additional Rent within thirty (30) days following the date that such bills shall have been rendered by Landlord therefor. C. For purposes of this Article 20 and the other provisions of this Lease: (i) The term “Landlord’s Electricity Cost” shall mean the average cost per kilowatt hour and cost per kilowatt demand, to Landlord of purchasing electricity for the 7-21 Condominium, including fuel adjustment charges (as determined for each month of the relevant period),

rate adjustment charges, sales tax, and/or any other factors used by the public utility furnishing electric service to the 7-21 Condominium (the “Public Utility”) in computing its charges to Landlord, applied to the kilowatt hours of electricity and kilowatts of demand purchased by Landlord during a given period. Landlord reserves the right to change electricity providers at any time. (ii) The term “Electricity Additional Rent” shall have the meaning set forth in Subsection 20.02B above, and Landlord’s determination of such amounts shall be binding and conclusive on Tenant, subject to the provisions of Subsection 20.03E below. D. If the Submeter should fail to properly register or operate at any time during the Lease Term for any reason whatsoever, then, Tenant shall pay for electricity provided to the Demised Premises in accordance with the provisions of Section 20.03 below. -84- NY 78267766v2



 

Section 20.03 A. Notwithstanding anything to the contrary contained in the provisions of Section 20.02 above, if at any time during the Lease Term (I) the Submeter shall not then be operating (it being agreed that Landlord shall use commercially reasonable efforts with reasonable diligence to repair such meter and, if reasonably necessary, to replace such meter if such meter cannot reasonably be repaired, in either case as soon as reasonably practicable after the Submeter stops working), or (II) if Landlord shall be compelled by the Public Utility or any Legal Requirements (it being agreed that any such compulsion shall include Landlord’s inability to legally collect from Tenant all of the costs incurred by Landlord for Tenant Electricity) to discontinue furnishing electricity to the Demised Premises on a submetered basis (such discontinuance, an “Electricity Discontinuance Event”), then (subject to the provisions of Section 20.05 below) Landlord shall furnish electricity to the Demised Premises as follows. B. For the purposes of this Section 20.03 and 20.05 below: (i) The term “Base Electric Charge” shall mean the amount of $422,520.00 per annum (except during the period which shall begin on the Commencement Date and end on the day immediately preceding the date on which Tenant shall first occupy the Demised Premises for the purpose of conducting Tenant’s business operations therein, during which period the term “Base Electric Charge” shall mean the amount of $241,440.00 per annum) , until such time as Tenant has occupied the Demised Premises for at least twelve (12) months with a functioning Submeter, at which time the Base Electric Charge shall be equal to the cost of Tenant Electricity for the immediately preceding twelve (12) month period as registered on the Submeter prior to the Electricity Discontinuance Event. (ii) The term “Electric Inclusion Factor” shall mean an amount, to be included as a component of Fixed Rent, equal to the
sum of the Base Electric Charge plus all increases thereto pursuant to the provisions of this Article 20; it being understood and agreed that at all times the Electric Inclusion Factor shall not be less or more than the amount computed by multiplying Landlord’s Electricity Cost by Tenant’s kilowatt hour and kilowatt demand usage as determined by the estimate of Landlord’s Consultant. C. Landlord and Tenant agree that, during any period in which electricity shall be furnished to the Demised Premises on a “rent inclusion” basis, the annual Fixed Rent shall be increased by an amount equal to the Base Electric Charge, as the same may be adjusted pursuant to the provisions of this Article 20. Tenant acknowledges and agrees that the Base Electric Charge currently represents the amount initially included in the Electric Inclusion Factor to compensate Landlord for the electrical wiring and other installations necessary for, and for Landlord’s obtaining and making available to Tenant, the redistribution of electric energy to the Demised Premises as an additional service, and that such Base Electric Charge component of the Electric Inclusion Factor is subject to adjustment as provided herein based on Tenant’s actual consumption and/or demand of electricity and Landlord’s cost therefor. D. At any time, and from time to time after the Commencement Date (or a sooner date if Tenant accesses the Demised Premises for any use other than the performance of Tenant’s Initial Installations), that electricity shall be furnished to the Demised Premises on a “rent inclusion” basis, Landlord and Landlord’s agents and consultants may survey the electrical fixtures, appliances and equipment located in or servicing the Demised Premises and Tenant’s consumption and demand of electricity therein to (i) ascertain whether Tenant is complying with Tenant’s obligations under this Article 20, and (ii) determine whether the then Electric Inclusion Factor included in Fixed Rent is less or

more than the Electric Inclusion Factor computed as a result of said survey, and to adjust the Electric Inclusion Factor component of Fixed Rent in accordance with the following computations: (x) In the case of the first electric survey, if the cost of Tenant’s electric consumption and/or demand shown by the survey shall (I) exceed the initial Electric Inclusion Factor, then the Electric Inclusion Factor component of the Fixed Rent shall be increased by the amount of such excess retroactive to the beginning of the period when electricity shall be furnished to the Demised Premises on a “rent inclusion” basis, or (II) be less than the Electric Inclusion Factor, then the Electric Inclusion Factor component of the Fixed Rent shall be decreased to equal the cost of Tenant’s electric consumption and/or demand shown by the survey retroactive -85- NY 78267766v2



 

to the beginning of the period when electricity shall be furnished to the Demised Premises on a “rent inclusion” basis; and (y) In the event of the second and subsequent surveys, if the cost of Tenant’s electric consumption and/or demand shown by such survey shall (I) exceed the then Electric Inclusion Factor, then such Electric Inclusion Factor component of Fixed Rent shall be increased by the amount of such excess, effective as of the date on which increases in the connected power load or changes in electric consumption occurred (as determined by Landlord’s electrical consultant (“Landlord’s Consultant”)), or (II) be less than the then Electric Inclusion Factor, then such Electric Inclusion Factor component of Fixed Rent shall be decreased to equal the cost of Tenant’s electric consumption and/or demand shown by the survey, effective as of the date on which decreases in the connected power load or changes in electric consumption occurred (as determined by Landlord’s Consultant) E. The initial amount of each such increase shall be paid by Tenant to Landlord within thirty (30) days after Landlord furnishes Tenant with a statement thereof, and thereafter, such increase shall be added to each of the monthly installments of Fixed Rent. The cost of each survey made pursuant to Subsection 20.03D above shall be borne equally by Landlord and Tenant. The determination of Landlord’s Consultant as to any increase or decrease, as the case may be, in the Fixed Rent based on such average monthly electric energy consumption and/or demand shall be conclusive and binding upon the parties from and after the delivery of a copy of such determination to Landlord and Tenant, unless, within thirty (30) days thereafter, Tenant shall dispute such determination by having an independent reputable electrical consultant, selected and paid for by Tenant (“Tenant’s Consultant”), consult with Landlord or Landlord’s Consultant as to said determination. If the parties or their
respective consultants shall agree as to a resolution of said dispute, then such agreement shall be binding upon the parties, or if the difference between them shall be five (5%) percent or less of the determination made by Landlord’s Consultant, then the determination made by Landlord’s Consultant shall be binding upon the parties. If Landlord’s Consultant and Tenant’s Consultant shall not agree within the said five (5%) percent of each other, then Landlord’s Consultant and Tenant’s Consultant shall jointly select a third duly qualified independent, reputable electrical consultant who shall determine the matter and whose decision shall be binding upon both parties with the same force and effect as if a non-appealable judgment had been entered by a court of competent jurisdiction. If Landlord’s Consultant and Tenant’s Consultant shall not agree upon such a third electrical consultant, the matter shall be submitted to Expedited Arbitration pursuant to Section 11.05B hereof. Any charges of such third consultant shall be borne equally by both parties. Notwithstanding the foregoing, until such final determination, Tenant shall pay Fixed Rent to Landlord in accordance with the determination made by Landlord’s Consultant. After such final determination, the parties shall promptly make adjustment for any deficiency owed by Tenant or any overage paid by Tenant. F. If at any time during the Lease Term the electric rate charged by the Public Utility (the “Electric Rate”) shall be increased or decreased by the Public Utility, then, effective as of the date of each such increase or decrease in the Electric Rate, the Electric Inclusion Factor included in the Fixed Rent shall be increased or decreased in proportion to such change in the Electric Rate (as determined by Landlord’s Consultant, whose determination shall be binding and conclusive upon the parties, subject to the provisions of Subsection 20.03E above). In no event, however, shall the Electric Rate be deemed to be

reduced below the Electric Rate in effect as of the Commencement Date for purposes of computing the Electric Inclusion Factor. Tenant acknowledges that it is anticipated that electric rates, charges, fees and/or other costs, as well as methods of or rules on billing, may be changed by virtue of time-of-day rates or other methods of billing, and that the references in this Article 20 to changes in the Electric Rate are intended to include any and all such changes. G. At Landlord’s request, the parties shall execute, acknowledge and deliver to each other a supplemental agreement in such form as Landlord shall reasonably require to reflect each change in the Fixed Rent under this Article 20, but each and every such change shall be effective as of the effective date described in the provision under which such change is provided for, even if such agreement shall not be executed and delivered. Section 20.04 Tenant’s use of electricity in the Demised Premises shall not at any time exceed the Existing Capacity. In order to ensure that the Existing Capacity is not exceeded and to avert possible adverse effect upon the Building’s distribution of electricity via the Building’s electric system, if at any time the total connected load of Tenant’s fixtures, appliances and equipment in the Demised Premises shall equal or exceed six (6) watts demand load per useable square foot (exclusive of electricity serving the base Building HVAC systems), then Tenant shall not, without Landlord’s prior consent, make any Alterations to the then existing electric system of the -86- NY 78267766v2



 

Demised Premises. During the Lease Term, Tenant may distribute the electric capacity within the Demised Premises as Tenant deems necessary or desirable, provided (i) Tenant complies with the provisions of Article 5 above, and (ii) any such changes shall constitute Specialty Alterations. Section 20.05 A. Landlord reserves the right to discontinue furnishing electricity to Tenant in the Demised Premises at any time upon not less than ninety (90) days’ notice to Tenant (or promptly following such later date upon which Landlord receives notice thereof), but only if compelled by the Public Utility or any Legal Requirements, and provided that Landlord also simultaneously terminates the furnishing thereof to all other office tenants in the 7-21 Condominium. If Tenant shall immediately commence and diligently pursue to completion arrangements to obtain electricity from the Public Utility upon receipt of Landlord's notice that Landlord intends to discontinue furnishing electricity to the Demised Premises, then Landlord, to the extent permitted by Legal Requirements, shall postpone such discontinuance for a sufficient amount of time so as to allow Tenant to obtain electricity directly from the Public Utility. If Landlord exercises such right, this Lease shall continue in full force and effect and shall be unaffected thereby, except that, from and after the effective date of such discontinuance, (i) Landlord shall not be obligated to furnish electricity to Tenant (and, if electricity shall, immediately prior to such discontinuance, have been furnished to the Demised Premises on a “rent inclusion” basis, the Fixed Rent payable under this Lease shall be reduced by an amount equal to the Electric Inclusion Factor component of such Fixed Rent), and (ii) Tenant shall be required to submit to Landlord electricity consumption data in a format deemed reasonably acceptable by Landlord. B. If Landlord so discontinues furnishing electricity to Tenant, then Tenant shall, at Tenant’s
own cost and expense, promptly arrange to obtain electricity directly from the Public Utility. Such electricity may be furnished to Tenant by means of the then existing Building System feeders, risers and wiring, but only if and to the extent that Landlord, on a non-discriminatory basis with respect to Tenant, determines the same to be available, suitable and safe for such purpose. All meters and additional panel boards, feeders, risers, wiring and other conductors and equipment which may be required to obtain electricity directly from such Public Utility shall be: (x) if located entirely within the Demised Premises, installed and connected by Tenant, at Tenant’s own cost and expense, but only after having received Landlord’s prior consent thereto in accordance with the provisions of Article 5 hereof if required, and Tenant shall thereafter maintain, repair and replace the same, as necessary, at Tenant’s own cost and expense; and (y) if located wholly or in part outside of the Demised Premises, installed, connected and thereafter maintained, repaired and replaced, as necessary, by Landlord, at Tenant’s reasonable cost and expense, which shall be paid as additional rent within thirty (30) days after the rendition of a bill therefor accompanied by reasonable supporting documentation. Only rigid conduit will be allowed in connection with any such installation. Section 20.06 If, pursuant to any Legal Requirement, the amount which Landlord shall be permitted to charge Tenant for the purchase of electricity pursuant to this Article 20 shall be reduced below that which Landlord would otherwise be entitled to charge Tenant hereunder, then Tenant shall pay the difference between such amounts to Landlord as additional rent within thirty (30) days after being billed therefor by Landlord, as compensation for the use of the electrical distribution system in the Building. If any tax shall be imposed on Landlord by any federal, state or municipal authority with respect to electricity

furnished to Tenant, then Tenant’s pro rata share of such taxes shall be reimbursed by Tenant to Landlord as additional rent within thirty (30) days after being billed therefor. Section 20.07 If the Public Utility or any Legal Requirement shall institute or require a change in the manner in which electricity is to be furnished or paid for, and such change reasonably necessitates an appropriate modification of this Article 20, Tenant shall promptly execute and deliver to Landlord an instrument reasonably required by Landlord that sets forth such modification; provided, however, that in no event shall the Fixed Rent be reduced to an amount below the amount thereof stated on Schedule 1-2 attached hereto. Tenant agrees to fully and timely comply with all rules and regulations of the Public Utility applicable to Tenant or the Demised Premises. Section 20.08 In the event that, pursuant to any of the provisions of this Article 20, any initial determinations, statements or estimates are made by or on behalf of Landlord (whether such initial determinations, statements or estimates are subject to dispute or not pursuant to the provisions of this Article 20), Tenant shall pay to Landlord the amount(s) set forth on such initial determinations, statements or estimates, as the case may be, until -87- NY 78267766v2



 

subsequent determinations, statements or estimates are rendered, at which time the parties shall make adjustment for any deficiency owed by Tenant, or any overage paid by Tenant. Section 20.09 Notwithstanding any provisions of this Article 20 and regardless of the manner of service of electricity to the Demised Premises (whether by rent inclusion or submetering, but excluding a situation in which Tenant shall be obtaining electricity directly from the Public Utility pursuant to the provisions of Section 20.05 above), in no event shall the cost to Tenant for electricity to the Demised Premises be less than one hundred three percent (103%) of Landlord’s Electricity Cost. Section 20.10 Any payments due hereunder for less than a calendar year at the commencement or end of the Lease Term shall be equitably prorated. Any delay or failure by Landlord to render any bills or statements under the provisions of this Article 20 shall not prejudice Landlord’s right thereunder to render such bills or statements for prior or subsequent periods. Any delay or failure by Landlord in making any request or demand for any amount payable by Tenant pursuant to the provisions of this Article 20 shall not constitute a waiver of, or in any way diminish, the continuing obligation of Tenant to make such payment. The obligations of Tenant with respect to any payment or increase pursuant to the provisions of this Article 20 shall survive the expiration or sooner termination of the Lease Term. ARTICLE 21. BROKER Section 21.01 Tenant represents and warrants to Landlord that Tenant has not employed, dealt or negotiated with any broker (other than the Designated Broker) in connection with this Lease, and Tenant shall indemnify, protect, defend and hold each Landlord Indemnified Party harmless from and against any and all liability, damage, cost and expense (including reasonable attorneys’ fees and disbursements) arising out of any claim for a fee or commission by any broker
(other than the Designated Broker) or other party who communicated or claims to have communicated with Tenant in connection with this Lease. Landlord agrees to pay the Designated Broker’s commission in accordance with separate agreements between Landlord and the Designated Broker. Landlord represents to Tenant that Landlord has not employed, dealt or negotiated with any broker (other than the Designated Broker) in connection with this Lease; it being understood and agreed that mailings by Landlord to brokers with respect to Landlord’s desire to lease the Demised Premises shall not be deemed a breach of the foregoing representation. Landlord shall indemnify and hold each Tenant Indemnified Party harmless from and against any and all liability, damage, cost and expense (including reasonable attorneys’ fees and disbursements) (1) arising out of claims for brokerage commissions or similar fees claimed by (a) the Designated Broker, or (b) any other broker who communicated or claims to have communicated only with Landlord (i.e., and not with Tenant), in each case, with respect to the leasing of the Demised Premises to Tenant, and (2) in the event that Tenant is obligated to indemnify the Board pursuant to the provisions of Article 7 of the Board Consent due to any actions for which Landlord is obligated to indemnify Tenant pursuant to this Article 21 (but only to the extent set forth in this Article 21). ARTICLE 22. SUBORDINATION; NON-DISTURBANCE Section 22.01 Subject to the provisions of Section 22.06 below, this Lease and all of Tenant’s rights hereunder are and shall be subject and subordinate to (i) the priority of every Underlying Lease, the rights of the Overlandlord or Overlandlords under each Underlying Lease, (ii) the Condominium Documents and any other condominium plan or declaration now or hereafter affecting the Building, and any other instruments or rules and regulations promulgated in connection therewith,

(iii) any reciprocal easement agreements or any other easements now or hereafter affecting the Building, and (iv) the lien of any Mortgage now or hereafter affecting the real property of which the Demised Premises form a part or any part or parts of such real property, or such real property and other property, or any Underlying Lease, and to each advance made or hereafter to be made under any such Mortgage and to all renewals, modifications, consolidations, replacements, substitutions, spreaders, additions and extensions of any such Underlying Lease and/or Mortgages. The subordination provisions herein contained shall be self-operative, and no further instrument of subordination shall be required. Landlord reserves the right, by notice to -88- NY 78267766v2



 

Tenant, to determine that the foregoing provisions shall not apply to any or all Mortgages then being and/or thereafter to be made. In confirmation of said subordination, Tenant shall execute and deliver promptly a reasonable instrument that Landlord or that Landlord’s successors-in-interest may reasonably request. Section 22.02 This Lease may be conditionally or otherwise assigned as collateral security by Landlord to a Mortgagee, which assignment may provide that, without Mortgagee’s prior consent, Tenant and Landlord shall not (i) pay or accept the rent or additional rent under the terms of this Lease for more than one month in advance of the due date of such rent or additional rent, or (ii) subject to the terms of any SNDA then in effect, enter into an agreement to amend or modify this Lease, or (iii) voluntarily surrender the Demised Premises (other than pursuant to the express terms of this Lease), terminate this Lease (other than pursuant to the express terms of this Lease) or accelerate the Lease Term without cause, or (iv) assign this Lease or sublet the Demised Premises or any part thereof except in the manner provided under the terms of this Lease. Subject to the terms of any applicable SNDA, any agreement by Landlord to make, perform or furnish any capital improvements or services not related to the possession or use of the Demised Premises by Tenant shall not be binding on any Mortgagee in the event of foreclosure or in the event that a Mortgagee enters upon the Demised Premises pursuant to any security instrument in connection with the mortgage loan. Regardless of whether and to what extent Landlord may have an obligation in connection therewith, until a Mortgagee or such Mortgagee’s successor (as the case may be) shall take actual possession of the Unit(s) in which the Demised Premises are located, such Mortgagee and such Mortgagee’s successor shall not be responsible for any improvements, covenants, contractual obligations or
services which Landlord has agreed to make, furnish or perform for Tenant under the terms of this Lease, or for the control, care or management of the Unit(s) in which the Demised Premises are located or any waste committed on the Unit(s) in which the Demised Premises are located by any tenant, or for any dangerous or defective condition of the Unit(s) in which the Demised Premises are located resulting in loss or injury or death to any tenant, licensee or stranger. Section 22.03 Tenant agrees that, unless a Mortgagee shall elect otherwise in the case of a foreclosure of such Mortgage, or unless the Overlandlord of an Underlying Lease to which this Lease is subordinate shall elect otherwise in the case of a cancellation or a termination of such Underlying Lease, neither the cancellation nor termination of any Underlying Lease, nor any foreclosure of a Mortgage affecting the Unit(s) in which the Demised Premises are located, or an Underlying Lease of the Demised Premises, nor the institution of any suit, action, summary or other proceeding against Landlord herein or any successor landlord, shall by operation of law or otherwise result in cancellation or termination of this Lease or the obligations of Tenant hereunder, and upon the request of the Overlandlord of such Underlying Lease, or the holder of such Mortgage, or the purchaser at a sale in foreclosure of such Mortgage, or other person who shall succeed to the interests of Landlord (which such Overlandlord, holder, purchaser or other person is hereafter in this Section referred to as “such successor-in- interest”), Tenant covenants and agrees to attorn to such successor-in-interest and recognize such successor-in- interest as the landlord under this Lease, subject to the terms of any applicable SNDA. Tenant agrees to execute any instrument containing commercially reasonable terms in writing reasonably required by such successor-in-interest whereby Tenant attorns to such successor-in-interest. Subject to

the terms of any applicable SNDA, Tenant further waives the provisions of any statute or rule of law now or hereafter in effect which may give or purport to give Tenant any right of election to terminate this Lease or to surrender possession of the Demised Premises in the event any Underlying Lease terminates or any such Mortgage is foreclosed or any such proceeding is brought by any Overlandlord or the holder of any such Mortgage. Section 22.04 In the event of the occurrence of any act or omission by Landlord which would give Tenant the right to terminate this Lease or claim a partial or total eviction, or make any claim against Landlord for the payment of money, Tenant shall not exercise such right until Tenant shall have given notice of such occurrence to (i) Landlord, (ii) the Board and (iii) each Mortgagee and the Overlandlord of any Underlying Lease, as to whom, and to the last address to which, Tenant has been instructed to give such notice, and subject to the terms of any SNDA, a reasonable period for remedying such act or omission shall have elapsed following the giving of such notices, during which such parties or any of them with reasonable diligence following the giving of such notice, have not commenced and continued to remedy such act or omission or to cause the same to be remedied. Nothing herein contained shall be deemed to create any rights in Tenant not specifically granted in this Lease or under any applicable provision of law, nor to obligate any such Mortgagee or Overlandlord to remedy any such act or omission, subject to the terms of any applicable SNDA. In the event of any inconsistency between the terms of this Article 22 and any SNDA, the terms of such SNDA shall govern with respect to the Mortgagee or Overlandlord thereunder. -89- NY 78267766v2



 

Section 22.05 If a Mortgagee or prospective mortgagee shall request modifications to this Lease, Tenant shall not unreasonably withhold or delay Tenant’s consent thereto, provided that such modifications shall not (a) increase the monetary obligations of Tenant hereunder, (b) increase the non-monetary obligations, or decrease the rights, of Tenant hereunder (other than to a de minimis extent), or (c) adversely affect the leasehold interest hereby created (other than to a de minimis extent). Subject to the terms of any SNDA, in no event shall a requirement that the consent of any such Mortgagee or prospective mortgagee be given for any modification of this Lease, or for any assignment or sublease, be deemed to adversely affect the leasehold interest hereby created. Section 22.06 A. On the Effective Date, Landlord shall deliver to Tenant, in recordable form, a “subordination, non-disturbance and attornment” agreement from the Existing Lender (the “Mortgagee SNDA”) substantially in the form attached hereto as Exhibit “J”, executed by the Existing Lender; it being agreed, however, that the Existing Lender may require that such Mortgagee SNDA be first executed and delivered by Tenant to the Existing Lender and, subject to the following sentence, then be executed and delivered by Existing Lender to Tenant after the Effective Date. If Landlord shall fail to deliver to Tenant such fully executed original Mortgagee SNDA within twenty (20) days after the Effective Date, then as Tenant’s sole and exclusive remedy, Tenant shall have the right to terminate this Lease by delivering notice to Landlord thereof. In the event that Tenant terminates this Lease as aforesaid, (i) this Lease shall be deemed canceled and terminated effective as of the Termination Option Date, and (ii) except with respect to obligations expressly stated to survive the expiration or sooner termination of this Lease, neither party shall have any further obligations to the other under this Lease. B.
On the Effective Date, Landlord shall deliver to Tenant, in recordable form, an SNDA from the Board as provided in Article 18 of the Declaration (the “Board SNDA”) substantially in the form attached hereto as Exhibit “I”, executed by the Board; it being agreed, however, that the Board may require that such Board SNDA be first executed and delivered by Tenant to the Board and, subject to the following sentence, then be executed and delivered by the Board to Tenant after the Effective Date. If Landlord shall fail to deliver to Tenant such fully executed original Board SNDA within twenty (20) days after the Effective Date, then as Tenant’s sole and exclusive remedy, Tenant shall have the right to terminate this Lease by delivering notice to Landlord thereof. In the event that Tenant terminates this Lease as aforesaid, (i) this Lease shall be deemed canceled and terminated effective as of the Termination Option Date, and (ii) except with respect to obligations expressly stated to survive the expiration or sooner termination of this Lease, neither party shall have any further obligations to the other under this Lease. C. Notwithstanding anything to the contrary contained in this Article 22, this Lease shall not be subject or subordinate to (I) the lien of any hereafter placed Mortgage or (II) the priority of any hereafter placed Underlying Lease, unless Tenant shall receive a “subordination, non-disturbance and attornment” agreement (an “SNDA”) from the holder of any Mortgage hereafter encumbering the Unit(s) in which the Demised Premises are located or from the Overlandlord of any Underlying Lease hereafter affecting the 7-21 Condominium, in such form as may be required by any such Mortgagee or Overlandlord (provided that the same shall be in a commercially reasonable form), which shall provide in substance that, so long as Tenant is not in default with respect to any of Tenant’s monetary or material non-monetary obligations under this Lease after notice

and the expiration of the applicable cure period: (a) Tenant shall not be joined as a party defendant (unless required by applicable law) (i) in any action or proceeding which may be instituted or taken by any Overlandlord for the purpose of enforcing any rights given to such Overlandlord under its Underlying Lease (including terminating the Underlying Lease by reason of any default thereunder), or (ii) in any foreclosure action or other proceeding which may be instituted by any Mortgagee, and (b) Tenant shall not be evicted from the Demised Premises, nor shall Tenant’s leasehold estate or right to possession of the Demised Premises be terminated or disturbed, by reason of any default under any Underlying Lease or Mortgage, or by reason of any foreclosure of any Mortgage or termination of any Underlying Lease. For the avoidance of doubt, a “non-disturbance” agreement that is substantially similar in terms of the protections, rights and obligations of Tenant to the Mortgagee SNDA shall be deemed to be a commercially reasonable form (it being agreed that a non-disturbance agreement from a landlord under an Underlying Lease may, however, be appropriately adapted to address that it applies to an Underlying Lease (as opposed to a Mortgage), namely that if an Underlying Lease terminates, then the Overlandlord will not evict Tenant, disturb Tenant's possession under the Lease, or terminate or disturb Tenant’s leasehold estate or rights hereunder, and will recognize Tenant as the direct tenant of such Overlandlord on the same terms and conditions as are contained in this Lease, but -90- NY 78267766v2



 

shall otherwise be required to be substantially similar to the Mortgagee SNDA in terms of the protections, rights and obligations of Tenant thereunder). Any non-disturbance agreement may also provide that Tenant will, at the option of any Mortgagee or the Overlandlord under any Underlying Lease, either (x) attorn to such Mortgagee or Overlandlord and perform for such Mortgagee’s or Overlandlord’s benefit all of the terms, covenants and conditions to be performed by Tenant under this Lease, or (y) enter into a new lease with the Overlandlord under the Underlying Lease or any Mortgagee or their respective successors or assigns for the balance of the Lease Term on the same terms and conditions as are contained in this Lease. If Tenant shall not execute and deliver to a Mortgagee or Overlandlord (as the case may be) such SNDA, then this Lease and all of Tenant’s rights hereunder shall nonetheless be subject and subordinate to the relevant Mortgage or Underlying Lease. Landlord shall have no liability to Tenant if Tenant shall not receive an SNDA, nor shall the same relieve or release Tenant from any of the obligations of Tenant under this Lease, but if Landlord fails to deliver an SNDA (including the Mortgagee SNDA) to Tenant, then this Lease shall not be subject or subordinate to such Mortgage or Underlying Lease, except as set forth in the preceding sentence. Landlord hereby represents, as of the Effective Date, that (i) there is no Mortgage other than the Mortgage made to Landlord by the Existing Lender, and (ii) there is no Underlying Lease. ARTICLE 23. ESTOPPEL CERTIFICATE; DELIVERY OF FINANCIALS Section 23.01 A. At any time and from time to time during the Lease Term, Tenant shall, within fifteen (15) days after request by Landlord, execute, acknowledge and deliver to Landlord a statement addressed to Landlord and/or to such other party(ies) as Landlord may designate (the “Estoppel Certificate”): (i) certifying that this
Lease is unmodified and in full force and effect (or, if there have been modifications, that the same is in full force and effect as modified and stating the modifications), (ii) stating the dates to which the Fixed Rent and additional rent have been paid (or that no Fixed Rent and/or additional charges have yet become payable or been paid), (iii) stating whether or not, to the best knowledge of the signer of such certificate, there exists any default by Landlord in the performance of any covenant, agreement, term, provision or condition contained in this Lease, and, if so, specifying each such default of which the signer may have knowledge, and (iv) setting forth such other information as Landlord may reasonably request concerning this Lease; it being intended that any Estoppel Certificate delivered pursuant to this Section 23.01 may be relied upon by Landlord or by a purchaser of Landlord’s interest, and by any Mortgagee, or prospective mortgagee affecting the FTI Units, and by any Overlandlord or prospective Overlandlord under any Underlying Lease, and by any mortgagee or prospective mortgagee of any Underlying Lease. B. If Tenant fails to deliver the Estoppel Certificate within fifteen (15) days after Landlord’s request therefor, such failure shall constitute a waiver by Tenant of any defaults on Landlord’s part under this Lease and a waiver of enforceability by Tenant of any modification of this Lease, as against any person above described entitled to rely upon such statement, but without limiting any rights and remedies available to Landlord by reason of such failure., provided that Landlord shall have delivered to Tenant an additional copy of the requested Estoppel Certificate together with a notice bearing the following legend typed in bold, capital letters at the top: “IF TENANT SHALL FAIL TO RETURN THIS ESTOPPEL CERTIFICATE TO LANDLORD WITHIN SEVEN (7) DAYS AFTER TENANT’S RECEIPT OF THIS SECOND REQUEST

THEREFOR, TENANT SHALL HAVE WAIVED ANY DEFAULTS ON LANDLORD’S PART UNDER THE LEASE AND SUCH FAILURE SHALL CONSTITUTE A WAIVER OF ENFORCEABILITY BY TENANT OF ANY MODIFICATION OF THE LEASE, AS AGAINST ANY PERSON ABOVE DESCRIBED ENTITLED TO RELY UPON SUCH STATEMENT, BUT WITHOUT LIMITING ANY RIGHTS AND REMEDIES AVAILABLE TO LANDLORD BY REASON OF SUCH FAILURE.” Nothing contained herein shall limit Tenant’s rights with respect to any breach by Landlord of its obligations under this Lease to the extent such breach continues beyond the deemed delivery date of the Estoppel Certificate. Section 23.02 Landlord agrees, in connection with any proposed assignment of this Lease or subletting of the Demised Premises by Tenant, or in connection with a Tenant financing or any other request by Tenant (which other request may not be made more than two (2) times in any calendar year), upon not less than fifteen (15) days prior notice by Tenant, to execute, acknowledge and deliver to Tenant a statement addressed to Tenant and/or the -91- NY 78267766v2



 

party designated by Tenant, as the case may be: (i) certifying that this Lease is then in full force and effect and has not been modified (or if modified, that the same is in full force and effect as modified and stating the modifications), (ii) setting forth the dates to which the Fixed Rent and additional rent have been paid (or that no Fixed Rent and/or additional charges have yet become payable or been paid), (iii) stating whether or not, to the best knowledge of Landlord, Tenant is in default under the Lease, and, if Tenant is in default, identifying each such default of which Landlord has knowledge (if any), and (iv) setting forth such other information concerning this Lease as Tenant may reasonably request; it being intended that any such statement delivered pursuant to this Section 23.02 may be relied upon by Tenant or by such Tenant designee. Landlord agrees, upon request from Tenant, to request an estoppel certificate from the Board in accordance with Article 29 of the Declaration. Tenant shall pay all of Landlord’s and the Board’s reasonable and actual out-of-pocket costs (including reasonable attorneys’ fees and disbursements) incurred in connection with such request and the Board’s delivery of such estoppel certificate. Section 23.03 Upon Landlord's request (but not more than twice in any calendar year during the Lease Term), Tenant shall, within ten (10) Business Days from the date of such request, deliver to Landlord a copy of Tenant’s most recent audited financial statement or, if no audited financial statement is available, such financial information which customarily and reasonably is required to determine the financial condition of Tenant, provided (i) such request is in connection with a prospective sale, financing or refinancing of the 7-21 Condominium or requested by an Overlandlord or Mortgagee and (ii) Landlord and any third party that shall receive a copy of such financial statement (such parties to be limited solely to prospective buyers or
current or prospective lenders and their respective attorneys, accountants and consultants) shall execute and deliver a confidentiality agreement in form and in substance reasonably acceptable to Landlord and Tenant prior to delivery of such financial statement. Notwithstanding the foregoing, provided Tenant is a publicly-traded entity which provides regular public financial disclosures in accordance with regulations promulgated by the Securities and Exchange Commission, and Tenant complies with such all such regulations with respect to the filing of its financial reports, Landlord shall rely exclusively on such public disclosures and Tenant shall not be required to provide any additional financial information to Landlord for any reason whatsoever. ARTICLE 24. LEGAL PROCEEDINGS Section 24.01 If Tenant or Landlord shall bring any action or suit for any relief against the other, declaratory or otherwise, arising out of this Lease or Tenant’s occupancy of the Demised Premises, the parties hereto agree to and hereby waive any right to a trial by jury. Section 24.02 This Lease shall be governed in all respects by the laws of the State of New York, as the same may from time to time exist, without giving effect to the principles of conflicts of laws. Tenant (on behalf of Tenant and any assignees, subtenant or other occupants of Tenant) and Landlord hereby expressly consent to jurisdiction in the Civil Court of the City of New York and the Supreme Court of the State of New York in any action or proceeding arising out of this Lease, and each such party agrees that venue shall lie in New York County. Tenant on behalf of Tenant and any assignees, subtenant or other occupants of Tenant) further waives any and all rights to commence any such action or proceeding against Landlord before any other court. If Tenant at any time during the Lease Term shall not be a New York partnership or a New York corporation or a foreign corporation qualified to do business in

New York State, Tenant shall deliver notice to Landlord designating an agent located in New York County (together with such agent’s address) for service under the laws of the State of New York for the entry of a personal judgment against Tenant. Tenant, by notice to Landlord, shall have the right to change Tenant’s designation of such agent, provided that at all times there shall be an agent in New York County for such service. In the event of any revocation (or attempted revocation) by Tenant of such agency, the same shall be void and have no force or effect unless and until a new agent shall have been designated for service and Tenant shall have notified Landlord thereof (together with such new agent’s address). If any such agency designation shall require a filing in the office of the Clerk of the County of New York, the same shall be promptly accomplished by Tenant, at Tenant’s expense, and a certified copy thereof shall thereupon be transmitted by Tenant to Landlord. -92- NY 78267766v2



 

ARTICLE 25. SURRENDER Section 25.01 Tenant shall, at the expiration or sooner termination of the Lease Term (either, as applicable, being referred to herein as the “Surrender Date”), quit and surrender to Landlord the Demised Premises, broom clean and in the condition required under this Lease, reasonable wear and tear and damage by fire or other casualty, and damage for which Tenant is not responsible under this Lease excepted, and shall deliver all keys to and for the Demised Premises to Landlord, and shall inform Landlord of all combinations of locks, safes and vaults, if any, located (and permitted by Landlord to remain) in the Demised Premises. Except as otherwise expressly provided elsewhere in this Lease, Tenant shall, on or before the Surrender Date, remove all of Tenant’s Movable Property and any Specialty Alterations from the Demised Premises and shall promptly repair (in accordance with the applicable provisions of Article 5 above) any damage to the Demised Premises caused by the installation and/or removal of such property. Section 25.02 A. If the Demised Premises shall not be surrendered on the Surrender Date, Tenant shall pay to Landlord as use and occupancy for each month or fraction thereof during which Tenant fails to surrender the Demised Premises to Landlord in accordance with the provisions of Section 25.01 hereof from and after the Surrender Date (the “Continued Occupancy Period”) an amount of money (the “Occupancy Payment”) equal to (i) for the first sixty (60) days immediately following the Surrender Date, one hundred twenty-five (125%) percent of one twelfth (1/12) of the Fixed Rent and Recurring Additional Rent due or payable by Tenant during the twelve (12) months immediately preceding the Surrender Date, and (ii) from and after the sixty-first (61st) day immediately following the Surrender Date, one hundred fifty (150%) percent of one twelfth (1/12) of the Fixed Rent and Recurring Additional
Rent due or payable by Tenant during the twelve (12) months immediately preceding the Surrender Date. Tenant shall make the Occupancy Payment, without notice or previous demand therefor, on the first day of each and every month during the Continued Occupancy Period. B. In addition to making all required Occupancy Payments, Tenant shall, in the event of Tenant’s failure to surrender the Demised Premises on the Damages Date as and in the manner aforesaid, also indemnify and hold Landlord harmless from and against any and all cost, expense, damage, claim, loss or liability resulting from any delay or failure by Tenant in so surrendering the Demised Premises, including (i) any consequential damages suffered by Landlord from any claims made by any succeeding occupant founded on such delay or failure, and (ii) any and all reasonable attorneys’ fees, disbursements and court costs incurred by Landlord in connection with any of the foregoing. For the purposes hereof, the term “Damages Date” shall mean the one hundred eightieth (180th) day after the Surrender Date. C. The receipt and acceptance by Landlord of all or any portion of the Occupancy Payment shall not be deemed a waiver or acceptance by Landlord of Tenant’s breach of Tenant’s covenants and agreements under this Article 25, or a waiver by Landlord of Landlord’s right to institute any summary holdover proceedings against Tenant, or a waiver by Landlord of Landlord’s rights to enforce any of Landlord’s rights, or pursue any of Landlord’s remedies against Tenant in such event as provided for in this Lease or under Legal Requirements. Section 25.03 Except with respect to a renewal of the Lease Term in accordance with the provisions of Article 34 hereof, it is expressly understood and agreed that there can be no extension of the Lease Term unless said extension is reduced to writing and agreed to by Landlord. No verbal statement or unsigned writing shall be deemed to extend the

Lease Term, and Tenant hereby agrees that any improvements Tenant shall make to the Demised Premises in reliance upon any extension of the Lease Term given verbally or by an unsigned writing shall be at Tenant’s peril. Section 25.04 Intentionally omitted. Section 25.05 Tenant expressly waives, for itself and for any person claiming by, through or under Tenant, any rights which Tenant or any such persons may have under the provisions of Section 2201 of the New -93- NY 78267766v2



 

York Civil Practice Law and Rules, and of any successor law of like import then in force, in connection with any summary holdover proceedings which Landlord may institute to enforce the provisions of this Article 25. Section 25.06 Each and every one of Tenant’s obligations set forth in this Article 25 (including the indemnity) shall survive the expiration or other termination of the Lease Term. ARTICLE 26. RULES AND REGULATIONS Section 26.01 Subject to the terms of this Section 26.01, Tenant shall, and shall cause all Persons Within Tenant’s Control to, comply with: (i) all of the rules and regulations set forth on Exhibit “F” annexed hereto and made a part hereof, and (ii) such additional rules and regulations as Landlord or the Board may, at any time or from time to time hereafter, reasonably make and communicate to Tenant, which, in the reasonable judgment of Landlord or the Board (if applicable), shall be necessary or desirable for the reputation, safety, care or appearance of the 7-21 Condominium, the Building and Building Systems, or the preservation of good order therein, or the operation or maintenance of the 7-21 Condominium, the Building and Building Systems, or the comfort of tenants or others in the 7-21 Condominium or the Building (collectively, the “Rules and Regulations”). Subject to the Board SNDA and the Board Consent, in the case of any conflict or inconsistency between the provisions of this Lease and any rules or regulations of the Board, the provisions of such Board enacted rules or regulations shall control. In the case of any conflict between the provisions of this Lease and any such rules or regulations of Landlord, the provisions of this Lease shall control. Nothing contained in this Lease shall be construed to impose upon Landlord any duty or obligation to enforce the Rules and Regulations or the terms, covenants or conditions in any other lease as against any other tenant, except that Landlord agrees not to enforce
the Rules and Regulations against Tenant in a discriminatory manner. Landlord shall not be liable to Tenant for violation of the Rules and Regulations that by any other tenant, or by any other tenant’s servants, employees, agents, visitors, invitees, subtenants or licensees; provided, however, that if any other tenant or occupant of any portion of the Building owned by Landlord shall violate any of the Rules and Regulations and such violation materially adversely affects Tenant’s conduct of business in the Demised Premises, Landlord shall, upon Tenant’s request, use commercially reasonable efforts to cause such tenant or occupant to comply therewith. Landlord may, from time to time during the Lease Term, make reasonable changes, modifications, amendments and additions to the Rules and Regulations; provided, however, that any such change, modification, amendment or addition shall not adversely affect the ordinary conduct of Tenant’s business in (or use of) the Demised Premises or decrease the rights of Tenant hereunder, in each case beyond a de minimis extent. Nothing contained above shall prohibit or restrict Landlord or the Board from making reasonable changes, modifications, amendments and additions to the Rules and Regulations that are substantially similar to rules and regulations then being enacted in Comparable Buildings (including those relating to COVID-19) and applicable to all tenants and occupants of the Building and the same shall be deemed not to adversely affect the ordinary conduct of Tenant’s business in (or use of) the Demised Premises or decrease the rights of Tenant hereunder. In the event that Tenant shall dispute the reasonableness of any modification, addition or change to the Rules and Regulations made or adopted by Landlord from and after the Effective Date, the parties hereto agree to submit such dispute to Expedited Arbitration pursuant to Section 11.05B hereof. The right to dispute the reasonableness of any

modification, amendment, addition or change to the Rules and Regulations by Tenant shall be deemed waived unless the same shall be asserted by service of a notice upon Landlord within thirty (30) days after the giving of notice thereof to Tenant. ARTICLE 27. PERSONS BOUND Section 27.01 The covenants, agreements, terms, provisions and conditions of this Lease shall bind and inure to the benefit of the respective heirs, distributees, executors, administrators, successors, assigns and legal representatives of the parties hereto with the same effect as if mentioned in each instance where a party hereto is named or referred to, except that no violation of the provisions of Article 10 shall operate to vest any rights in any successor, assignee or legal representative of Tenant, and that the provisions of this Article 27 shall not be construed as modifying the conditions of limitation contained in Article 14 and Article 15. The term “Landlord” as used in this Lease shall mean the owner of the Building at the time in question, and it is agreed that the covenants and -94- NY 78267766v2



 

obligations of Landlord under this Lease arising from and after the effective date of any sale, assignment or transfer of Landlord’s interest in the Building and under this Lease by operation of law or otherwise (provided that such transferee shall assume in writing such covenants, conditions and agreements that accrue during the period such transferee is the holder of Landlord’s interest under this Lease); but such covenants, conditions and agreements arising from and after the effective date of such sale, assignment or transfer shall be binding upon each new owner, tenant under the ground or underlying lease, or mortgagee in possession for the time being of the Building, until again sold, assigned or transferred. A lease of Landlord’s interest shall be deemed a transfer within the meaning of this Article 27. For the avoidance of doubt, in no event shall Landlord sell, assign or otherwise transfer its fee interest in any one of the Units that then constitute the Demised Premises under this Lease individually (or any part thereof) without also selling, assigning or otherwise transferring its fee interest in the remaining Units that then constitute the Demised Premises to the same transferee, it being understood that it is the intention of the parties that at all times during the Lease Term all such Units constituting the Demised Premises hereunder shall remain under a single ownership. Section 27.02 Notwithstanding anything to the contrary provided or implied elsewhere in this Lease, Tenant agrees that there shall be no personal liability on the part of Landlord arising out of any default by Landlord under this Lease, and that Tenant (and any person claiming by, through or under Tenant) shall look solely to Landlord’s interest in and to the 7-21 Condominium and the rents, proceeds and profits therefrom (as well as any net sale, financing (of whatever type) and condemnation proceeds, arising therefrom) for the enforcement and satisfaction of any right of Tenant arising out of this
Lease, and that Tenant shall not enforce any judgment or other judicial decree requiring the payment of money by Landlord against any other property or assets of Landlord, and at no time shall any other property or assets of Landlord, or of Landlord’s principals, partners, members, shareholders, directors or officers, be subject to levy, execution, attachment or other enforcement procedure for the satisfaction of Tenant’s (or such person’s) remedies under or with respect to this Lease, the relationship of Landlord and Tenant hereunder or Tenant’s use or occupancy of the Demised Premises. Section 27.03 The parties hereto agree that the person executing and delivering this Lease on behalf of Tenant is doing so as an officer of Tenant only and not in his/her personal capacities. Notwithstanding anything to the contrary contained in this Lease, Landlord, for itself and its successors and assigns, agrees that no incorporator of Tenant, subscriber to Tenant’s capital stock, shareholder, employee, agent, officer or director, past, present or future, of any corporation, or any partner, member or joint venturer of any partnership, limited liability company or joint venture which shall be Tenant hereunder shall have any personal liability for satisfaction of any claim or demand of whatsoever nature under or with respect to this Lease and no recourse shall be had by Landlord against any of the foregoing for the satisfaction of Landlord’s (or such person’s) remedies under or with respect to this Lease, the relationship of Landlord and Tenant hereunder or Tenant’s use or occupancy of the Demised Premises. ARTICLE 28. NOTICES Section 28.01 In order for the same to be effective, each and every notice, request, demand or other communication or instrument permitted or required to be given by the terms and provisions of this Lease, or by any Legal Requirement, either by Landlord to Tenant or by Tenant to Landlord (any of the foregoing being referred to in this Article 28 as a

“Notice”), shall be given in writing, in the manner provided in this Section 28.01, unless expressly provided otherwise elsewhere in this Lease. All Notices shall be delivered by hand or by a nationally recognized overnight courier, and shall be deemed to have been delivered on the date of receipt thereof (or the date that such receipt is refused, if applicable). In the case of Notices given by Landlord to Tenant, any such Notice shall be addressed to Tenant at the Demised Premises to the attention of Office Manager, with a copy addressed to the attention of Global Real Estate, and (except for Notices given with respect to Building operations and services) at the address as stated on the first page of this Lease, with copies of all default and termination Notices only to: DLA Piper LLP, 1251 Avenue of the Americas, New York, New York 10020, Attention: Chris M. Smith, Esq. In the case of Notices given by Tenant to the Board, any such Notice shall be addressed to the Board as follows: The Board of Managers of The 1166 A of A Condominium, c/o CBRE, 1166 Avenue of the Americas, New York, New York 10036. In the case of Notices given by Tenant to Landlord, any such Notice shall be addressed to Landlord as follows: 1166 LLC, c/o Edward J. Minskoff Equities, Inc., 1325 Avenue of the Americas, 23rd Floor, New York, New York 10019, Attention: Chief Financial Officer, and with an additional copy to: Stroock & Stroock & Lavan -95- NY 78267766v2



 

LLP, 180 Maiden Lane, New York, New York 10038, Attention: Trevor T. Adler, Esq., and with copies thereof delivered as aforesaid to parties designated in accordance with Section 22.04. Either party may, by Notice as aforesaid, designate a different address or addresses for Notices. Landlord shall have the right to designate a managing agent who may give Notices to Tenant on behalf of Landlord which Notices shall be deemed to have been given by Landlord hereunder. Notices may also be given on behalf of Landlord by Landlord’s attorneys. ARTICLE 29. PARTNERSHIP TENANT Section 29.01 If Tenant is a partnership (or is comprised of two (2) or more persons, individually and as co-partners of a partnership) or if Tenant’s interest in this Lease shall be assigned to a partnership (or to two (2) or more persons, individually and as co-partners of a partnership) pursuant to Article 10 (any such partnership and such persons being referred to in this Article as “Partnership Tenant”), the following provisions of this Section 29.01 shall apply to such Partnership Tenant: (i) the liability of each of the parties comprising Partnership Tenant shall be joint and several, (ii) each of the parties comprising Partnership Tenant hereby consents in advance to, and agrees to be bound by, any instrument which may hereafter be executed changing, modifying or discharging this Lease, in whole or in part, or surrendering all or any part of the Demised Premises to Landlord, and by any notices, demands, requests or other communications which may hereafter be given by Partnership Tenant, (iii) any bills, statements, notices, demands, requests or other communications given or rendered to Partnership Tenant shall be binding upon Partnership Tenant, (iv) if Partnership Tenant shall admit new partners, all of such new partners shall, by their admission to Partnership Tenant, be deemed to have assumed performance of all of the terms, covenants and conditions of this Lease on
Tenant’s part to be observed and performed, (v) Partnership Tenant shall give prompt notice to Landlord of the admission of any such new partners, and, upon demand of Landlord, shall cause each such new partner to execute and deliver to Landlord an agreement in form reasonably satisfactory to Landlord, wherein each such new partner shall assume performance of all of the terms, covenants and conditions of this Lease on Tenant’s part to be observed and performed (but neither Landlord’s failure to request any such agreement nor the failure of any such new partner to execute or deliver any such agreement to Landlord shall vitiate the provisions of clause (iv) of this Section 29.01), and (vi) on each anniversary of the Commencement Date, Partnership Tenant shall deliver to Landlord a list of the names of all partners and their then current residential addresses. ARTICLE 30. NO WAIVER; ENTIRE AGREEMENT Section 30.01 The failure of Landlord or Tenant to seek redress for violation of, or to insist upon the strict performance of any covenant, agreement, term, provision or condition of this Lease, or any of the Rules and Regulations, shall not constitute a waiver thereof, and Landlord or (except as otherwise provided in this Lease) Tenant, as the case may be, shall have all remedies provided herein and by applicable Legal Requirements with respect to any subsequent act which would have originally constituted a violation hereunder. The receipt by Landlord of Fixed Rent and/or additional rent with knowledge of the breach of any covenant, agreement, term, provision or condition of this Lease shall not be deemed a waiver of such breach. No provision of this Lease shall be deemed to have been waived by Landlord or Tenant, unless such waiver shall be in writing signed by Landlord or Tenant, as the case may be. Tenant and Landlord hereby expressly waive any right that such party might otherwise have to raise or assert by reason of the aforesaid

failure of the other party to enforce rights, seek redress or insist upon strict performance, or, with respect to Tenant, the aforesaid receipt by Landlord of Fixed Rent and/or additional rent, as a basis for any defense or counterclaim in any legal, equitable or other proceeding in which such party shall seek to enforce any rights, covenants or conditions under this Lease. Except as otherwise expressly provided in this Lease, the remedies provided in this Lease shall be cumulative and shall not in any way abridge, modify or preclude any other rights or remedies to which Landlord or Tenant may be entitled under this Lease, at law or in equity. Without limiting the generality of the foregoing, Tenant expressly agrees that, upon the occurrence of an Event of Default, Landlord shall be entitled to exercise all of the rights set forth in Article 15 above (including the right to terminate this Lease), notwithstanding that this Lease provides that Landlord may cure the default or otherwise perform the obligation of Tenant which gave rise to such Event of Default, and regardless of whether Landlord shall have effected such cure or performed such obligation. The receipt and retention by Landlord of Fixed Rent or additional rent from any person other than Tenant shall not be deemed a waiver by Landlord of any -96- NY 78267766v2



 

breach by Tenant of any covenant, agreement, term, provision or condition contained in this Lease, or the acceptance of such other person as a tenant, or a release of Tenant from the further performance of the covenants, agreements, terms, provisions and conditions contained in this Lease. Section 30.02 This Lease, with the schedules, riders and exhibits, if any, annexed hereto, contains the entire agreement between Landlord and Tenant, and any agreement heretofore made shall be deemed merged herein. Any agreement hereafter made between Landlord and Tenant shall be ineffective to change, modify, waive, release, discharge, terminate or effect a surrender or abandonment of this Lease, in whole or in part, unless such agreement is in writing and signed by both Landlord and Tenant. All of the schedules, riders and exhibits, if any, annexed hereto are incorporated herein and made a part hereof as though fully set forth herein. If Tenant shall have any right to an extension or renewal of the Lease Term, or any right to lease other space from Landlord, Landlord’s exercise of any Landlord’s right to terminate this Lease pursuant to the terms of this Lease shall operate, ipso facto, to terminate such renewal, extension or other right, whether or not theretofore exercised by Tenant. Section 30.03 No act or thing done by Landlord or Landlord’s agents during the Lease Term shall be deemed to constitute an eviction by Landlord, or be deemed an acceptance of a surrender of the Demised Premises, and no agreement to accept such surrender shall be valid, unless in writing signed by Landlord. No employee of Landlord or of Landlord’s agents shall have any power to accept the keys of the Demised Premises prior to the termination of this Lease. The delivery of keys to any employee of Landlord or of Landlord’s agents shall not operate as a termination of this Lease or a surrender of the Demised Premises. In the event that Tenant at any time shall desire to have Landlord
sublet the Demised Premises for Tenant’s account, Landlord or Landlord’s agents are authorized to receive said keys for such purposes without releasing Tenant from any of Tenant’s obligations under this Lease, and Tenant hereby relieves Landlord of any liability for loss of or damage to any of Tenant’s property in connection with such subletting. ARTICLE 31. MISCELLANEOUS PROVISIONS Section 31.01 Tenant represents that Tenant has inspected the Demised Premises, and (except as may be otherwise expressly set forth elsewhere in this Lease, including in Article 2) agrees to take same in its existing condition “as is” and “where is” on the Commencement Date. Tenant agrees that neither Landlord, nor any broker, agent, employee or representative of Landlord nor any other party, has made, and Tenant does not rely on, any representations, warranties or promises with respect to the 7-21 Condominium, the Building, the Land, the Demised Premises or this Lease, except as herein expressly set forth, and no rights, easements or licenses are acquired by Tenant by implication or otherwise except as expressly set forth in the provisions of this Lease. Landlord makes no representation as to the design, construction, development or use of the Land, the Building or the 7-21 Condominium, except as may be expressly set forth in this Lease. Section 31.02 The Table of Contents and Article headings of this Lease are included for convenience only, and shall not limit or define the meaning or content hereof. All pronouns and any variations thereof shall be deemed to refer to the masculine, feminine, neuter, singular or plural, as the identity of the person or persons may require. The terms “herein,” “hereof” and “hereunder,” and words of similar import, shall be construed to refer to this Lease as a whole, and not to any particular Article or Section, unless expressly so stated. The term “and/or”, when applied to two or more matters or things, shall be construed to

apply to any one or more or all thereof as the circumstances warrant at the time in question. The term “person” shall mean any natural person or persons, a partnership, a corporation, and any other form of business or legal association or entity, unless expressly otherwise stated. An “affiliate” of any person or entity shall mean any person which controls or is controlled by, or is under common control with, such person or entity, with the word “control” (and, correspondingly, “controlled by” and “under common control with”), as used with respect to any person, meaning the possession of the power to direct or cause the direction of the management and policies of such person. The rule of “ejusdem generis” shall not apply in or to the construction of any term of this Lease. Section 31.03 If the term “Tenant”, as used in this Lease, refers or shall refer to more than one person, then, as used in this Lease, said term shall be deemed to include all of such persons or any one of them. The term “Tenant” shall mean the Tenant herein named or any assignee or other successor-in-interest (immediate or remote) -97- NY 78267766v2



 

of the Tenant herein named, or assignee or other successor-in-interest thereof, which at the time in question is the owner of the Tenant’s leasehold estate granted by this Lease; but, except as otherwise set forth in this Lease, the foregoing provisions of this Section 31.03 shall not be construed to permit any assignment of this Lease or to relieve the Tenant herein named or any assignee or other successor-in-interest (whether immediate or remote) of the Tenant herein named from the full and prompt payment, performance and observance of each and every one of the covenants, obligations and conditions to be paid, performed and observed by Tenant under this Lease. Section 31.04 A. Except as otherwise expressly provided in this Section 31.04, Tenant shall not display or erect any lettering, signs, advertisement, posters, displays, or awnings (collectively, “Signs”) outside of the Demised Premises without obtaining Landlord’s and (if required under the Condominium Documents, but subject to the Board SNDA and the Board Consent) the Board’s prior approval thereto (with such approval to be granted, withheld or conditioned in the Board’s or Landlord’s sole discretion, except as otherwise expressly provided in this Section 31.04). Subject to Tenant obtaining Landlord’s and (if required under the Condominium Documents, but subject to the Board SNDA and the Board Consent) the Board’s approval as to the precise location, dimensions and motif thereof (which Landlord’s approval shall not be unreasonably withheld, conditioned or delayed, provided that if such Signs consist solely of the initially named Tenant’s name and/or logo, such consent shall be granted by Landlord), Tenant shall have the right (at Tenant’s expense) to install Signs appropriate for premises in a Comparable Building (that contain Tenant’s name and/or logo) on Tenant’s entrance to the Demised Premises (and on or adjacent to the exterior doors of the Demised Premises) and in the elevator
lobby on each full floor of the Demised Premises. Subject to (i) Tenant’s compliance with all applicable Legal Requirements, and (ii) obtaining Landlord’s approval with respect to a Final Sign Plan (which approval shall not be unreasonably withheld, conditioned or delayed, provided that if such Signs are of a size, color, material and other features and components consistent with the overall design of the other Signs on the Building’s entrances and consist solely of the initially named Tenant’s name and/or logo, such consent shall be granted by Landlord), and provided that (a) FTI Consulting Inc. (“FTI”) shall then actually and physically occupy at least two (2) full floors of the 7-21 Condominium (including occupancy by permitted Desk Sharing Entities), and (b) Tenant shall not then be in default of any monetary or material non-monetary obligations of Tenant under this Lease (after notice of such default has been given to Tenant, subject to the provisions of Subsection 31.04B below) and no Event of Default shall have occurred that is then continuing (subject to the provisions of Subsection 31.04B below), FTI shall have the non-exclusive right to install (subject to the receipt of any necessary Board approvals if required under the Condominium Documents, but subject to the Board SNDA and the Board Consent), at Tenant’s own cost and expense, Tenant’s standard identification signage containing FTI’s name and/or logo on the Building’s 45th Street and 46th Street entrances only, as more particularly set forth on Exhibit “H-1” annexed hereto, and in accordance with the specifications and criteria for the six (6) inch high logo on granite signage set forth on Exhibit “H-2” annexed hereto (the “Street Entrance Sign”); it being agreed and understood that the ten (10) inch high sign illustrated thereon shall not apply to Tenant. In no event shall Tenant erect any Signs on the façade or any exterior portion of the Building, other than the Street Entrance Sign in

accordance with the provisions of this Subsection 31.04A, or any so-called “neon” signs in the Demised Premises. In addition to complying with all of the terms and conditions of Article 5 of this Lease, to the extent required hereunder, Tenant shall submit to Landlord a detailed sketch of any Signs showing the proposed signage and the materials and means and methods of attachment and installation therefor (each, a “Final Sign Plan”), and, if approved by Landlord, the same shall not be altered in any manner whatsoever without first obtaining Landlord’s (and the Board’s, to the extent required under the Condominium Documents) prior consent for such proposed change in accordance with the foregoing provisions of this Subsection 31.04A. Tenant shall maintain all such Signs at Tenant’s own cost and expense, in good order and condition, and in accordance with all of the terms and provisions of this Lease. All Signs shall be removed by Tenant upon the expiration or sooner termination of the Lease Term, and Tenant shall promptly repair, at Tenant’s own cost and expense, any damage to the Demised Premises and/or other portions of the Building (including any exterior portions) caused by the installation, maintenance or removal of such Signs. Tenant shall defend, indemnify and hold Landlord, the Board (subject to the Board SNDA and the Board Consent) and Landlord’s and the Board’s (subject to the Board SNDA and the Board Consent) agents and employees harmless from and against all liability, loss, damage or expense (including reasonable attorney's fees and other expenses) that such party may suffer or incur by reason of the installation, maintenance or removal of such Signs; provided, however, that in no event shall such indemnification by Tenant include any claims made by another tenant, subtenant or occupant of the 7-21 Condominium or the Building against Landlord, the Board or any Persons Within Landlord’s Control in connection with any
violation of -98- NY 78267766v2



 

such tenant’s, subtenant’s or occupant’s signage rights under such party’s lease, sublease or other occupancy agreement, as applicable. Tenant shall not paint or decorate any part of the exterior of the Demised Premises or interior of the Building’s main lobby without first obtaining Landlord’s and (if required by the Condominium Documents, but subject to the Board SNDA and the Board Consent) the Board’s approval, which approval, in each case, may be granted, withheld or conditioned in Landlord’s, or the Board’s, as applicable, sole and absolute discretion. Tenant shall, immediately upon receiving notice from Landlord, the Board or Landlord’s or the Board’s agent (subject, with respect to the Board, to the Board’s authority to send such notice pursuant to the Condominium Documents, the Board Consent and the Board SNDA), promptly discontinue, remove or change any displays or advertising matter that are inconsistent with the standards of Comparable Buildings. Landlord reserves the right to require Tenant to correct, at Tenant’s expense, any non-conforming Sign or any other non-conforming displays that are visible from outside the Demised Premises or within the Building’s main lobby. In the event that Tenant desires to substitute the permitted signs installed for FTI herein or its Related Entities or Successor Entities as permitted hereunder, (x) Tenant shall give notice thereof to Landlord and (y) provided the other applicable terms hereof are satisfied, Landlord at Tenant’s reasonable expense shall promptly replace the existing signage with such other signage. During the Lease Term, so long as (i) FTI shall then actually and physically occupy at least 80,480 rentable square feet of the 7-21 Condominium, and (ii) no Event of Default has occurred and is then continuing under this Lease, Landlord shall not grant any tenant or occupant occupying 80,480 rentable square feet or less of the 7-21 Condominium the right to signage on the exterior of the
Building that is more prominent than Tenant’s signage then located on the exterior of the Building. As of the Effective Date, there is no signage located on the exterior of the 46th Street side of the Building. B. Supplementing the provisions of Subsection 31.04A above, if on the date that Tenant intends to install the Street Entrance Sign: (i) Tenant shall be in default (after Tenant shall have theretofore been given notice of any such monetary or material non-monetary default) with respect to any of the monetary or material non- monetary obligations of Tenant under this Lease, then Tenant’s right to install such Street Entrance Sign shall be deemed suspended until such time as Tenant shall have cured such monetary or material non-monetary default. If Tenant shall cure such monetary or material non-monetary default within the applicable cure period, then Tenant’s right to install such Street Entrance Sign shall automatically be deemed reinstated, but only if Tenant is then in compliance with all of the other applicable requirements of this Section 31.04 with respect to such Street Entrance Sign; or (ii) (I) an Event of Default has occurred by virtue of Tenant’s failure to cure a monetary or material non-monetary default within the specified cure period pursuant to Subsection 31.04B(i) above, or (II) an Event of Default shall have occurred and is continuing on the date on which Tenant shall request Landlord’s consent to Tenant’s installation of the Street Entrance Sign, then, in either case, Landlord’s obligation to respond to such request shall be deemed suspended until such time as Tenant shall have cured such Event of Default and if (a) Tenant cures such Event of Default prior to the EOD Cure Date, and Landlord shall not have terminated this Lease in accordance with Article 15 below by virtue of such Event of Default, and (b) Tenant shall not be in default of any of Tenant’s other monetary or material non-monetary obligations under this Lease after notice of such

monetary or material non-monetary default shall have been given to Tenant (in which event Subsection 31.04B(i) above shall apply), and no other Event of Default shall have occurred that is then continuing (in which event this Subsection 31.04B(ii) shall apply), then, from and after the subject EOD Cure Date, Tenant’s right to install the Street Entrance Sign shall automatically be deemed reinstated, but only if Tenant is then in compliance with all of the other applicable requirements of this Section 31.04 with respect to such Street Entrance Sign. Section 31.05 The submission of this Lease to Tenant shall not be construed as an offer, nor shall Tenant have any rights with respect thereto or the Demised Premises, unless and until Landlord and Tenant shall each have executed a counterpart of this Lease and delivered the same to the other. Until such execution and delivery, (i) any action taken or expense incurred by Tenant in connection with this Lease or the Demised Premises shall be solely at Tenant’s own risk and account, and (ii) any action taken or expense incurred by Landlord in connection with this Lease or the Demised Premises shall be solely at Landlord’s own risk and account. -99- NY 78267766v2



 

Section 31.06 A. Tenant and Landlord agree not to record this Lease. Landlord hereby agrees that, upon the request of Tenant, Landlord shall, contemporaneously with the execution of this Lease, execute, acknowledge and deliver to Tenant (i) a short form or memorandum of this Lease in recordable form and (ii) all transfer tax forms required in connection therewith. Such short form lease or memorandum shall set forth only such matters as may be required by statute for recording (including Tenant’s options under Article 34, Article 35 and Article 38), and shall contain no other terms of this Lease. Recording, filing and like charges, and any stamp, transfer or other tax imposed and/or payable in connection with such recording shall be paid by Tenant. B. Simultaneously with the delivery of said short form lease or memorandum, Tenant shall deliver to the law firm of Stroock & Stroock & Lavan LLP (the "Escrow Agent") an agreement, executed and acknowledged by Tenant, removing such short form or memorandum of lease from record (the "Memorandum Termination Agreement"), together with any other documentation or tax forms required by any governmental authority to be executed in connection with the recording of the Memorandum Termination Agreement. The Memorandum Termination Agreement and such other documentation or tax forms shall be held in escrow by the Escrow Agent until the occurrence of any of the events hereafter described in this Subsection 31.06B. Upon the expiration or sooner termination of this Lease, or Tenant's surrender of the Demised Premises, Tenant shall deliver to the Escrow Agent written authorization to record the Memorandum Termination Agreement. If Tenant shall fail to deliver said authorization to the Escrow Agent within thirty (30) days following the expiration or sooner termination of this Lease or Tenant's surrender of the Demised Premises, the Escrow Agent is hereby irrevocably authorized by
Tenant to record the Memorandum Termination Agreement. Upon the recording of the Memorandum Termination Agreement, the Escrow Agent shall be relieved and discharged of all responsibilities and liabilities with respect thereto, and shall not be subject to any claims made by or on behalf of Tenant or Landlord. Landlord and Tenant agree to indemnify and hold the Escrow Agent harmless from any and all liability, costs, expenses (including reasonable attorney fees and disbursements), damages, actions or other charges which may be imposed upon, or incurred by, the Escrow Agent in connection with the performance of its duties hereunder, except with respect to any liability, cost and expense incurred as a result of the Escrow Agent's willful misconduct or gross negligence. The foregoing provisions shall survive the expiration or any sooner termination of this Lease. C. The Escrow Agent, by notice to Landlord and Tenant, shall have the right to designate a successor escrow agent, provided that such successor escrow agent shall be a reputable law firm, with at least fifty (50) attorneys and offices in Manhattan. Such designation of a successor escrow agent shall not be deemed effective until such successor escrow agent shall have, in a writing delivered to Landlord and Tenant, accepted such designation and agreed to be bound by the provisions of this Section 31.06. Upon the effective designation of a successor escrow agent, the preceding Escrow Agent shall be relieved and discharged of all responsibilities and liabilities with respect to the Memorandum Termination Agreement, and shall not be subject to any claims made by or on behalf of Tenant or Landlord. Section 31.07 This Lease shall be governed exclusively by the provisions hereof, without the aid of any canon, custom or rule of law requiring or suggesting construction against the party drafting or causing the drafting of the provision in question. Section 31.08 There shall be no merger of this

Lease, or the leasehold estate created by this Lease, with any other estate or interest in the Demised Premises, or any part thereof, by reason of the fact that the same person may acquire or own or hold, directly or indirectly, (i) this Lease or the leasehold estate created by this Lease, or any interest in this Lease or in any such leasehold estate, and (ii) any such other estate or interest in the Demised Premises or any part thereof; and no such merger shall occur unless and until all persons having an interest (including a security interest) in (a) this Lease or the leasehold estate created by this Lease and (b) any such other estate or interest in the Demised Premises, or any part thereof, shall join in an instrument effecting such merger and shall duly record the same. Section 31.09 If Landlord or Tenant is a corporation or other business entity, each person executing this Lease on behalf of Landlord or Tenant hereby covenants, represents and warrants that the party on whose behalf the Lease is being executed is a duly incorporated or duly qualified (if foreign) corporation or business entity and is -100- NY 78267766v2



 

authorized to do business in the State of New York; and that each person executing this Lease on behalf of such party is duly authorized to execute, acknowledge and deliver this Lease to the other party. Section 31.10 The terms “Landlord shall have no liability to Tenant”, or “the same shall be without liability to Landlord”, or “without incurring any liability to Tenant therefor”, or words of similar import, shall mean that, except as otherwise expressly provided in this Lease, Tenant shall not be entitled to terminate this Lease, or to claim actual or constructive eviction (partial or total) or to receive any abatement or diminution of rent, or to be relieved in any manner of any of Tenant’s other obligations hereunder, or to be compensated for loss or injury suffered, or to enforce any other right or kind of liability whatsoever against Landlord under or with respect to this Lease or with respect to Tenant’s use or occupancy of the Demised Premises. Section 31.11 Intentionally Omitted. Section 31.12 Except as otherwise expressly provided herein, all bills, invoices or statements rendered to Tenant pursuant to the terms of this Lease shall be deemed binding and conclusive if, within ninety (90) days of receipt of the same, Tenant fails to notify Landlord, in writing, of Tenant’s intention to dispute such bill, invoice or statement. Section 31.13 Intentionally Omitted. Section 31.14 Tenant acknowledges and agrees that Tenant has no rights to any development rights, “air rights” or comparable rights appurtenant to the Land and the Building, and consents, without further consideration, to any utilization of such rights by Landlord, and agrees to promptly execute and deliver any instruments which may be reasonably requested by Landlord, including instruments merging zoning lots, evidencing such acknowledgment and consent. The provisions of this Section 31.14 shall be deemed to be and shall be construed as an express waiver by Tenant of any interest Tenant may have as a
“party in interest” (as such quoted term is defined under the definition of “Zoning Lot” in Section 12-10 of the Zoning Resolution of the City of New York) in the Land and/or the Building. Section 31.15 This Lease shall not be deemed or construed to create or establish any relationship of partnership or joint venture or similar relationship or arrangement between Landlord and Tenant. Section 31.16 Unless otherwise expressly set forth to the contrary in this Lease, during the continuance of any monetary or material non-monetary default (after Tenant shall have theretofore been given notice of any such monetary or material non-monetary default) with respect to any of Tenant’s obligations under this Lease, or following the occurrence and during the continuance of an Event of Default, Tenant shall not be entitled to receive any funds or proceeds being held by Landlord under or pursuant to this Lease. Supplementing the foregoing, if: A. on the date that Tenant shall be entitled to receive any funds or proceeds being held by Landlord under or pursuant to this Lease, Tenant shall be in default (after Tenant shall have theretofore been given notice of any such default) with respect to any of Tenant’s monetary or material non-monetary obligations under this Lease, Landlord’s obligation to pay (or credit against Fixed Rent, as the case may be) such funds or proceeds to Tenant shall be deemed suspended until such time as Tenant shall have cured said monetary or material non- monetary default prior to a termination of this Lease. If Tenant shall cure said monetary or material non-monetary default prior to a termination of this Lease, then Tenant’s right to receive, and Landlord’s obligation to pay (or credit against Fixed Rent, as the case may be), such funds or proceeds shall be deemed reinstated after Tenant shall have cured such monetary or material non-monetary default, but only if Tenant shall have (i) otherwise complied with all applicable requirements (other than

the cure of such default) within the prescribed time periods for receiving such funds or proceeds, and (ii) delivered a notice to Landlord stating that such monetary or material non-monetary default has been cured and requesting the payment (or the credit against Fixed Rent, as the case may be) of such funds or proceeds, and B. (I) an Event of Default has occurred by virtue of Tenant’s failure to cure a monetary or material non-monetary default within the specified cure period pursuant to Subsection 31.16A above, or (II) an Event of Default shall have occurred and is continuing on the date on which Tenant shall be entitled to receive any -101- NY 78267766v2



 

funds or proceeds being held by Landlord under or pursuant to this Lease, Landlord’s obligation to pay (or credit against Fixed Rent, as the case may be) such funds or proceeds to Tenant shall be deemed suspended until such time as Tenant shall have cured such Event of Default and if (a) Tenant cures such Event of Default prior to the EOD Cure Date, and Landlord shall not have terminated this Lease in accordance with Article 15 above by virtue of such Event of Default, and (b) Tenant shall not be in default of any of Tenant’s other monetary or material non-monetary obligations under this Lease after notice of such monetary or material non-monetary default shall have been given to Tenant (in which event Subsection 31.16A above shall apply), and no other Event of Default shall have occurred that is then continuing (in which event this Subsection 31.16B shall apply), then, from and after the subject EOD Cure Date, Tenant’s right to receive, and Landlord’s obligation to pay (or credit against Fixed Rent, as the case may be), such funds or proceeds shall be deemed reinstated. Section 31.17 A. It is expressly understood and agreed that the Demised Premises are a portion of the 7-21 Condominium. Landlord represents that, as of the Effective Date, there is no provision of the Condominium Documents that would (x) impose any obligation on Tenant which is not contemplated by the provisions of this Lease or (y) reduce any right expressly granted to Tenant under this Lease, in each case, other than to a de minimis extent. Subject to the terms of Section 22.06, the Board SNDA and the Board Consent. (i)Tenant shall not perform any act, or fail to perform any act which Tenant is required to perform hereunder, if such performance or failure would be a violation of or default under any of the Condominium Documents by Landlord; (ii)Tenant shall not exercise any right or privilege under this Lease, the exercise or performance of which would be a violation of or
default under any of the Condominium Documents; (iii) Tenant agrees to be bound by all of the terms contained in the Condominium Documents which pertain to an Occupant of the 7-21 Condominium; and (iv) Tenant agrees to observe all of the rules and regulations of the Condominium and the Board. Tenant acknowledges that Tenant has received a copy of the Condominium Documents and has had the opportunity to review same. Subject to the terms of Section 22.06 and the Board SNDA, the Board shall have the power to enforce against Tenant (and each and every assignee or subtenant of Tenant) the terms of the Lease, if the actions of Tenant (or such assignee or subtenant) shall be in breach of the Condominium Documents, to the extent that the same would entitle the Board to enforce the terms of the Condominium Documents against Landlord. B. Notwithstanding anything to the contrary contained elsewhere in this Lease, any provision of this Lease that requires Landlord to “cause the Board” to provide services, perform repairs or grant consents shall be deemed to require Landlord to use commercially reasonable efforts to cause the Board to do the same, and, except as otherwise set forth herein, Landlord shall not be liable to Tenant for any failure in performance resulting from the failure in performance by the Board, and Landlord’s obligations hereunder are accordingly conditional where such obligations require such parallel performance by the Board; provided, however, that Landlord shall not vote to approve any modification, amendment or change to the terms of the Condominium Documents that would (A) impose any obligation on Tenant which is not contemplated by the provisions of this Lease or (B) reduce any right expressly granted to Tenant under this Lease, in each case, other than to a de minimis extent. If there is a breach of Landlord’s obligations pursuant to this Subsection 31.17B and Tenant is adversely affected thereby, Tenant

shall have the right with respect to such breach to seek injunctive relief and/or monetary damages. Landlord agrees, at Landlord’s cost and expense, to use reasonable efforts to enforce such rights as Landlord may have against the Board under the Condominium Documents for the benefit of Tenant upon Tenant’s request therefor (and to forward to the Board any notices or requests for consent as Tenant may reasonably request). Nothing contained in this Subsection 31.17B shall require Landlord to institute any suit or action to enforce any such rights; provided, however, that Tenant shall have the rights set forth in Subsection 31.17D below. C. In the event that, pursuant to Subsection 31.17D below, Tenant exercises its right to institute an action or proceeding against the Board in the name of Landlord to enforce Landlord’s rights under the Condominium Documents which are applicable to Tenant, Tenant shall make notify Landlord of such election Landlord (“Action Notice”). Such Action Notice shall contain (i) the name and address of counsel that Tenant intends to employ, and (ii) reasonable details as to the cause of action. Landlord shall have thirty (30) days from the delivery of such Action Notice to object thereto by notice to Tenant (an “Objection to Action Notice”). Upon the expiration of such thirty (30) day period, provided that Landlord shall not have delivered an Objection to Action Notice to Tenant thereby, Tenant may institute an action pursuant to Subsection 31.17D below. In the event that Landlord delivers an Objection to Action Notice and the parties do not reach a resolution with respect thereto within -102- NY 78267766v2



 

twenty (20) days following its delivery, either party shall have the right to submit such dispute to Expedited Arbitration in accordance with the provisions of Subsection 11.05B above, and Tenant shall not institute any action or proceeding against the Board unless and until the arbitrator shall have determined that Tenant is then entitled to institute such action or proceeding. D. At the request of Tenant, Landlord shall permit Tenant to institute an action or proceeding against the Board in the name of Landlord to enforce Landlord’s rights under the Condominium Documents which are applicable to Tenant, provided that: (i) no Event of Default shall have occurred and be continuing on the date that Tenant makes such request; (ii) such action shall be prosecuted at the sole cost and expense of Tenant, and Tenant shall agree to indemnify and hold Landlord harmless from and against any and all claims, liabilities, damages, costs and expenses (including reasonable attorneys’ fees and disbursements) incurred or suffered by Landlord in connection with such action or proceeding). Tenant shall keep Landlord reasonably apprised as to the status of any such proceedings. E. Landlord represents to Tenant that Landlord has provided Tenant with true, correct and complete copies of the Condominium Documents. So long as no Event of Default has occurred and is then continuing under this Lease, Landlord shall not (x) perform any act, or fail to perform any act (including the timely payment of all sums due under the Condominium Documents), if such performance or failure to perform would be a violation of or default under any of the Condominium Documents that would adversely affect Tenant's use and occupancy of the Demised Premises for the Authorized Use and/or Tenant's rights and obligations under this Lease, or (y) vote in any meeting of the Board in a manner that, or take any other action which, would materially and adversely affect Tenant's use and occupancy
of the Demised Premises for the Authorized Use and/or Tenant's rights and obligations under this Lease, including with respect to any amendment, modification or supplementation of the Condominium Documents. Nothing contained above shall prohibit or restrict Landlord from voting in any meeting of the Board in favor of any amendment, modification or supplement to the Condominium Documents that imposes requirements applicable to tenants of the Building generally, provided that such requirements are substantially similar to requirements then being enacted in Comparable Buildings (including those relating to COVID-19), and such vote shall be deemed not to materially and adversely affect Tenant's use and occupancy of the Demised Premises for the Authorized Use and/or Tenant's rights and obligations under this Lease. F. Landlord agrees that Tenant shall have no obligation to reimburse the Board for any costs incurred by the Board in connection with the Board’s review of any of Tenant’s plans for Tenant’s Initial Improvements delivered to the Board prior to the Effective Date, the negotiation of the Board Consent and the Board SNDA that are delivered by the Board to Tenant in connection with the execution of this Lease. Section 31.18 A. As an inducement to Landlord to enter into this Lease, Tenant hereby represents and warrants that: (i) Tenant is not, nor is Tenant owned or controlled directly or indirectly by, any person, group, entity or nation named on any list issued by the Office of Foreign Assets Control of the United States Department of the Treasury (“OFAC”) pursuant to Executive Order 13224 or any similar list or any law, order, rule or regulation or any Executive Order of the President of the United States, or by any other federal or state laws, as a terrorist, “Specially Designated National and Blocked Person” or other banned or blocked person (with any such person, group, entity or nation being hereinafter referred to as a

“Prohibited Person”); (ii) Tenant is not (nor is it owned or controlled, directly or indirectly, by any person, group, entity or nation that is) acting directly or indirectly for or on behalf of any Prohibited Person; and (iii) from and after the effective date of the above-referenced Executive Order, or such other federal or state law, Tenant (and any person, group, or entity that Tenant controls, directly or indirectly) has not conducted nor will conduct business nor has engaged nor will engage in any transaction or dealing with any Prohibited Person in violation of the U.S. Patriot Act or any OFAC rule or regulation, or any rule or regulation promulgated under any other federal or state law with respect to Prohibited Persons, including any assignment of this Lease or any subletting of all or any portion of the Demised Premises, or permitting the Demised Premises or any portion thereof to be used or occupied (on a permanent, temporary or transient basis), or the making or receiving of any contribution of funds, goods or services, to or for the benefit of a Prohibited Person in violation of the U.S. Patriot Act, any OFAC rule or regulation, or any rule or regulation promulgated under any other federal or state law with respect to Prohibited Persons. In connection with the foregoing, it is expressly understood and agreed that (x) any breach by Tenant of the foregoing representations and warranties shall be deemed a default by -103- NY 78267766v2



 

Tenant under Section 15.01 of this Lease and shall be covered by the indemnity provisions of Section 11.03 of the this Lease, and (y) the representations and warranties contained in this Section 31.18A shall be continuing in nature and shall survive the expiration or earlier termination of this Lease. B. As an inducement to Tenant to enter into this Lease, Landlord hereby represents and warrants that: (i) Landlord is not, nor is Landlord owned or controlled directly or indirectly by Prohibited Person; (ii) Landlord is not (nor is it owned or controlled, directly or indirectly, by any person, group, entity or nation that is) acting directly or indirectly for or on behalf of any Prohibited Person; and (iii) from and after the effective date of the above-referenced Executive Order, or such other federal or state law, Landlord (and any person, group, or entity that Landlord controls, directly or indirectly) has not conducted nor will conduct business nor has engaged nor will engage in any transaction or dealing with any Prohibited Person in violation of the U.S. Patriot Act or any OFAC rule or regulation, or any other Legal Requirements with respect to Prohibited Persons, including any assignment of this Lease or any sale or other transfer of all or any portion of the Demised Premises, or the making or receiving of any contribution of funds, goods or services, to or for the benefit of a Prohibited Person in violation of the U.S. Patriot Act, any OFAC rule or regulation, or any rule or regulation promulgated under any other federal or state law with respect to Prohibited Persons, including any assignment of this Lease or any sale or any other transfer of all or any portion of the Demised Premises, or the making or receiving of any contribution of funds, goods or services, to or for the benefit of a Prohibited Person in violation of the U.S. Patriot Act, any OFAC rule or regulation, or any rule or regulation promulgated under any other federal or state law with respect to Prohibited Persons
In connection with the foregoing, it is expressly understood and agreed that the representations and warranties contained in this Section 31.18B shall be continuing in nature and shall survive the expiration or earlier termination of this Lease. Section 31.19 If Landlord or Tenant prevails on any cause of action or defense it asserts in any action or proceeding between Landlord and Tenant, the non-prevailing party shall pay the reasonable attorneys’ fees and disbursements of the prevailing party for such action or proceeding on demand. Section 31.20 Each of Landlord and Tenant agrees that it will not disclose the economic terms of this Lease or any financial or other document delivered by the other party in connection with this Lease (the “Confidential Terms”) to any Person or publicly announce the Confidential Terms or set them forth in a “tombstone” or similar advertisement without the prior approval of the other party; provided, however, that without such approval: (i) either of Landlord or Tenant may disclose the Confidential Terms to such of its partners, officers, directors and employees (collectively, “Agents”) and accountants, attorneys, brokers and advisors (collectively, “Representatives”), in each case, as are directly involved in the negotiation, documentation, administration, performance or enforcement of this Lease or are otherwise required by the nature of their duties or responsibilities to a party hereto to know the Confidential Terms or portions thereof (including the Board); provided, however, that (x) any such disclosure is made only on a need-to-know basis and (y) such Agent or Representative has been advised by such party of the confidential nature of the Confidential Terms and has agreed with such party to maintain the confidentiality thereof in accordance with the terms of this Lease; provided, further, that Landlord and Tenant shall not be liable to the other party if there is an unauthorized disclosure by any such Representative; (ii) either of

Landlord or Tenant may also disclose the Confidential Terms to its existing and potential lenders, investors, purchasers or superior lessees (under an Underlying Lease) of any estate in the Land or the Building or any interest in either Landlord or Tenant or their respective assets, assignees and subtenants, and may permit such parties to disclose the Confidential Terms to the Agents or Representatives of such parties; provided, however, that (x) any such disclosure is made only on a need-to-know basis and (y) such Agent or Representative has been advised by such lender, investor, purchaser or superior lessee of the confidential nature of the Confidential Terms and has agreed with such party to maintain the confidentiality thereof in accordance with the terms of this Lease; provided, further, that Landlord and Tenant shall not be liable to the other party if there is an unauthorized disclosure by any such Representative; (iii) any party or its Agents or Representatives may disclose the Confidential Terms pursuant to an order of any court or administrative agency in any legal or administrative proceeding or as otherwise required by applicable law or compulsory legal process, based on the advice of its legal counsel (in which case such party will provide the other party with prompt notice to enable them to intervene in any such proceeding); (iv) any party or its Agents or Representatives may disclose the Confidential Terms in connection with any legal proceeding, including any arbitration, involving enforcement of this Lease to the extent that the Confidential Terms are at issue in or otherwise relevant to the legal proceeding or arbitration; and (v) any party or its Agents or Representatives may disclose any Confidential Terms to the extent that such information becomes publicly available other than by reason of the disclosure thereof by such party or its Agents or Representatives. -104- NY 78267766v2



 

ARTICLE 32. INABILITY TO PERFORM; SEVERABILITY Section 32.01 This Lease and the obligation of Tenant to pay Fixed Rent and additional rent hereunder, and to perform and comply with all of the other covenants and agreements hereunder on the part of Tenant to be performed or complied with, shall in no way be affected, impaired or excused because of Landlord’s delay or failure to perform or comply with any of the covenants and agreements hereunder on the part of Landlord to be performed or complied with, or to furnish any service or facility, for any event of Force Majeure, except as otherwise set forth in this Lease. Section 32.02 If any provision of this Lease or the application thereof to any person or circumstance shall be determined by a court of competent jurisdiction to be invalid or unenforceable, the remaining provisions of this Lease or the application of such provision to persons or circumstances other than those to which it is held invalid or unenforceable shall not be affected thereby, and shall be valid and enforceable to the fullest extent permitted by law. Section 32.03 Each covenant, agreement, obligation and/or other provision of this Lease on Tenant’s part to be performed shall be deemed and construed as a separate and independent covenant of Tenant, and not dependent on any other provision of this Lease. ARTICLE 33. INTENTIONALLY OMITTED ARTICLE 34. RENEWAL OPTIONS Section 34.01 FTI and any Related Entity or Successor Entity of FTI to whom this Lease is assigned in accordance with the applicable provisions of this Lease (collectively referred to hereinafter as “FTI Tenant”), shall have two consecutive options (respectively, the “First Renewal Option” and the “Second Renewal Option”, and collectively, the “Renewal Options”) of five (5) years each (respectively, the “First Renewal Term” and the “Second Renewal Term”, and collectively, the “Renewal Terms”) to extend the term of this Lease for the
then entire Demised Premises (including any offer space added to the initial Demised Premises pursuant to Articles 35 and/or 38 below). The First Renewal Term shall commence at 12:01A.M. on the day immediately following the Expiration Date and shall expire at midnight on the fifth (5th) anniversary of the Expiration Date or such earlier date upon which this Lease may be terminated as provided in this Lease. The Second Renewal Term shall commence at 12:01A.M. on the day immediately following the expiration of the First Renewal Term and shall expire at midnight on the fifth (5th) anniversary of the last day of the First Renewal Term or such earlier date upon which this Lease may be terminated as provided in this Lease. The Renewal Options may be exercised by FTI Tenant giving Landlord notice (the “Renewal Notice”) of FTI Tenant’s intention to renew this Lease pursuant to this Article 34 (x) in the case of the First Renewal Term, not later than the day of the month occurring fifteen (15) months prior to the Expiration Date that is the same day of the month as the Expiration Date (with time being of the essence), and (y) in the case of the Second Renewal Term, not later than fifteen (15) months prior to the last day of the First Renewal Term (with time being of the essence), and such Renewal Notice shall be deemed effective only if, on the date that FTI Tenant shall exercise the applicable Renewal Option (the “Exercise Date”): (i) this Lease shall not have been previously terminated or cancelled, (ii) FTI Tenant shall be in occupancy of not less than 102,000 rentable square feet (including occupancy by permitted Desk Sharing Entities) of the then Demised Premises, and (iii) FTI Tenant shall not be in default of any of the monetary or material non-monetary obligations of Tenant under this Lease (after notice of such default shall have theretofore been given to Tenant (but subject to the provisions of Section 34.04 below) and no Event of Default

shall have occurred that is then continuing (but subject to the provisions of Section 34.04 below). Time shall be of the essence with respect to the giving of the applicable Renewal Notice by FTI Tenant to Landlord. Notwithstanding anything to the contrary contained in this Section 34.01, if, subsequent to the -105- NY 78267766v2



 

applicable Exercise Date but prior to the commencement of the applicable Renewal Term: (x) FTI Tenant (including permitted Desk Sharing Entities) shall not be in occupancy of at least 102,000 rentable square feet of the Demised Premises, or (y) FTI Tenant shall not be in monetary or material non-monetary default of any of the obligations of Tenant under this Lease (after notice of such default shall have theretofore been given to Tenant, but subject to the provisions of Section 34.04 below), then Landlord, in Landlord’s sole and absolute discretion, may elect, by notice to FTI Tenant, to void FTI Tenant’s exercise of the Renewal Options, in which case FTI Tenant’s exercise of the Renewal Options shall be of no force or effect, and the Lease Term shall end on the Expiration Date of the initial term of this Lease or the First Renewal Term, as applicable, unless sooner cancelled or terminated pursuant to the provisions of this Lease or by law. Section 34.02 If Tenant shall exercise a Renewal Option in accordance with the provisions of this Article 34, then this Lease shall be extended for the then applicable Renewal Term upon all of the terms, covenants and conditions contained in this Lease, except that: (i) during the Renewal Terms, (a) the Fixed Rent shall be the annual Market Value Rent for the Demised Premises on (x) the Expiration Date, in the case of the First Renewal Term, and (y) the last day of the First Renewal Term, in the case of the Second Renewal Term, in each case, determined as provided in Section 34.03 below, (b) the new Base Tax Amount with respect to each Renewal Term shall be equal to the Taxes for the Tax Year ending immediately prior to the commencement of the applicable Renewal Term, and (b) the new Base Operating Year with respect to each Renewal Term shall be the Operating Year ending immediately prior to the commencement of the applicable Renewal Term, (ii) from and after the Exercise Date (but subject to the
provisions of the last sentence of Section 34.01 above), all references to “Expiration Date” shall be deemed to refer to the last day of the First Renewal Term or the Second Renewal Term (if the Second Renewal Option shall be exercised), as the case may be, and all references to “Lease Term” shall be deemed to include the First Renewal Term and the Second Renewal Term (if the Second Renewal Option shall be exercised), (iii) Tenant shall have no further right or option to renew this Lease or the term hereof beyond the Second Renewal Term (if the First Renewal Option is exercised), and (iv) all provisions of this Lease concerning the performance by Landlord of any work, and the granting by Landlord of any monetary contribution, rent abatement or rent credit, in connection with Tenant’s initial occupancy of the Demised Premises shall be deemed deleted. Section 34.03 A. The term “Market Value Rent” shall mean the annual fair market rental value of the Demised Premises for the applicable Renewal Term as of the Determination Date (as hereinafter defined), taking into consideration all relevant factors. For purposes hereof, the “Determination Date” shall mean the day immediately following the (x) Expiration Date, in the case of the First Renewal Term, and (y) last day of the First Renewal Term, in the case of the Second Renewal Term. B. The initial determination of Market Value Rent (“Landlord’s Determination”) shall be made by Landlord and Landlord shall give notice (the “MVR Notice”) to Tenant of Landlord’s Determination at least one year prior to the (x) the Expiration Date, in the case of the First Renewal Term, and (y) the last day of the First Renewal Term, in the case of the Second Renewal Term. Notwithstanding that the Determination Date shall not yet have occurred, Landlord’s Determination shall be final and binding, unless, within sixty (60) days after Landlord shall have given MVR Notice to Tenant, Tenant delivers to Landlord

notice (the “MVR Objection Notice”): (i) advising Landlord that Tenant disagrees with Landlord’s Determination set forth in the MVR Notice, and (ii) setting forth Tenant’s determination of Market Value Rent (“Tenant’s Determination”). If Landlord and Tenant shall fail to agree upon the Market Value Rent within forty-five (45) days after Landlord shall have received the MVR Objection Notice, then either party shall have the right to submit the matter to arbitration by giving notice thereof to the other party, which notice shall set forth the name and address of the arbitrator designated by the party giving such notice. If either party shall fail to give notice of its designation within ten (10) days after receipt of the other party’s designation, then the first arbitrator chosen shall make the determination alone. If each party shall have designated its respective arbitrator then such arbitrators shall, within thirty (30) days following the designation of the second arbitrator, make their determinations of Market Value Rent by choosing either Landlord’s Determination or the Tenant’s Determination, and give notice thereof to each other and to Landlord and Tenant. Such two arbitrators shall have twenty (20) days after the receipt of notice of each other’s determinations to confer with each other and to attempt to reach agreement as to the determination of Market Value Rent. If such two arbitrators shall concur as to the determination of the Market Value Rent for the applicable Renewal Term, such concurrence shall be final and binding upon Landlord and Tenant. If such two arbitrators shall fail to concur by the -106- NY 78267766v2



 

end of said twenty (20) day period, then the arbitrators shall forthwith designate a third arbitrator (the “Third Arbitrator”). If the two arbitrators shall fail to agree upon the designation of such Third Arbitrator within ten (10) days, then either party may apply to the AAA for the designation of such arbitrator. All arbitrators shall be real estate brokers or consultants with at least fifteen (15) years of continuous experience in the business of appraising or managing commercial office space or acting as real estate agents or brokers of commercial office space in Comparable Buildings. The Third Arbitrator shall conduct such hearings and investigations as the Third Arbitrator may deem appropriate and shall, within thirty (30) days after his/her designation, select either Landlord’s Determination or Tenant’s Determination (and may not select any other amount) based on which Market Value Rent they determine is closer to the actual annual fair market rental value for the Demised Premises for the applicable Renewal Term (the “Final Determination”). The Final Determination shall be binding upon Landlord and Tenant. Each party shall pay its own counsel fees and expenses, if any, in connection with any arbitration under this Article 34, including the expenses and fees of any arbitrator selected by it in accordance with the provisions of this Article, and the parties shall share equally the expenses and fees of the Third Arbitrator and all other expenses and fees of any such arbitration. The arbitrators shall not have the power to add to, modify or change any of the provisions of this Lease. C. If for any reason the Market Value Rent shall not have been determined prior to the commencement of the applicable Renewal Term, then, until the Market Value Rent and, accordingly, the Fixed Rent, for such Renewal Term shall have been finally determined, the Fixed Rent payable for and during such Renewal Term shall be equal to the Market Value Rent proposed by Landlord.
Upon final determination of the Market Value Rent, an appropriate adjustment to the Fixed Rent for such Renewal Term shall be made reflecting such final determination, and Landlord or Tenant, as the case may be, shall credit against installments of Fixed Rent next coming due or pay to the other any overpayment or deficiency, as the case may be, in the payment of Fixed Rent for the period from the commencement of the then applicable Renewal Term to the date of such final determination. Section 34.04 Notwithstanding anything to the contrary set forth in this Article 34, if, on the date that Tenant shall deliver the Renewal Notice to Landlord for the applicable Renewal Term: A. Tenant shall be in default with respect to any of Tenant’s monetary or material non- monetary obligations under the Lease following the giving of any notice from Landlord to Tenant in respect thereof, then Tenant’s option to exercise the applicable Renewal Option shall be deemed suspended, it being agreed that if Tenant cures such monetary or material non-monetary default within the applicable cure period set forth in this Lease, then Tenant’s right to exercise the applicable Renewal Option and any Renewal Notice theretofore delivered to Landlord, shall automatically be deemed reinstated (even if the applicable Exercise Date has passed) but only so long as the requirements set forth in Subsection 34.01 have been met on the date that such monetary or material non- monetary default is (and any other monetary or material non-monetary defaults are) cured by Tenant; and B. an Event of Default has occurred and is continuing, then Tenant’s exercise of the applicable Renewal Option shall be deemed null and void and of no force or effect unless (I) Tenant cures such Event of Default within five (5) Business Days after the date that Tenant gives the Renewal Notice to Landlord (without Landlord having given Tenant a notice to terminate this Lease pursuant to Article 15 hereof prior

to the date that Tenant cures such Event of Default), and (II) Landlord, in Landlord’s sole discretion, elects to accept such cure by Tenant (and not to terminate this Lease) by giving Tenant notice thereof no later than five (5) Business Days after the date that Tenant cures such Event of Default. Section 34.05 Each Renewal Option granted pursuant to this Article 34 shall be deemed a personal right limited to FTI Tenant (with subtenants and assignees other than any Related Entity or Successor Entity of FTI having no rights or options hereunder), and all references in this Article 34 to “Tenant” shall be deemed to refer only to FTI Tenant. -107- NY 78267766v2



 

ARTICLE 35. RIGHT OF FIRST OFFER Section 35.01 A. Provided that (i) this Lease shall not have been terminated or cancelled, (ii) Tenant shall not then be in monetary or material non-monetary default under this Lease (after notice of such default shall have theretofore been given to Tenant, but subject to the provisions of Subsection 35.02A below) and no Event of Default shall have occurred that is then continuing (but subject to the provisions of Subsection 35.02A below), (iii) FTI Tenant, including permitted Desk Sharing Entities, shall occupy at least 108,000 rentable square feet of the Demised Premises, and (iv) Tenant is then leasing at least 120,720 rentable square feet of the 7-21 Condominium (the conditions set forth in clauses (iii) and (iv) collectively, the “Occupancy Conditions” and the conditions set forth in clauses (i) – (iv), collectively, the “ROFO Conditions”), then the first time during the Third Offer Period (x) that any Offer Space becomes Available, or (y) Landlord reasonably anticipates that within the next nine (9) months (or three (3) months in the case of an early termination of any prior tenant’s or occupant’s lease or occupancy agreement), but in no event later than the last day of the Third Offer Period, any Offer Space will become Available, Landlord, prior to offering or leasing such space to any third party shall give to Tenant notice (an “Offer Notice”), specifying (a) the Offer Space (including the rentable square footage thereof) that is Available or that Landlord so reasonably anticipates will become Available within the Offer Availability Period, (b) the Offer Space MVR, (c) the date or estimated date that the Offer Space has or shall become Available (the “Target Offer Space Inclusion Date”), (d) Tenant’s Tax Share and Tenant’s Operating Share with respect to the Offer Space, which shall each be determined in accordance with Landlord’s then current measurement standards for the Building, (e) a statement that the term of the
lease with respect to the Offer Space shall be co-terminus with the Lease Term for the then Demised Premises, and (f) such other matters as Landlord may reasonably deem appropriate for such Offer Notice. Landlord shall comply with the provisions set forth on Schedule 1-4, clause B attached hereto with respect to the priority of Tenant’s rights hereunder. B. Provided that the ROFO Conditions are then satisfied, then the first time during the Third Offer Period that any Contiguous Remainder Space becomes Available (and free of any of the rights superior to Tenant set forth in clauses (1) (2) and (3) of Schedule 1-4, clause B), Landlord, prior to leasing such Remainder Space to any third party that is not then a tenant or occupant of any Landlord Owned Space, shall give to Tenant an Offer Notice with respect to the Contiguous Remainder Space that has becomes Available as aforesaid. C. Tenant acknowledges and agrees that Landlord has made no representation to Tenant as to whether or when any Offer Space or Contiguous Remainder Space will become Available, and that Landlord has no obligation to Tenant to cause any Offer Space or Contiguous Remainder Space to become Available. Section 35.02 A. (i) Subject to the provisions of this Subsection 35.02A(i) and Subsection 35.02B below, provided that, on the date that Tenant exercises the Offer Space Option, all of the ROFO Conditions are satisfied, Tenant shall have the one-time option (the “Offer Space Option”), exercisable by notice (an “Acceptance Notice”) given to Landlord on or before the date that is thirty (30) days after delivery of the Offer Notice to Tenant (with time being of the essence) (the “Outside Exercise Date”) to add all (but not less than all) of the Offer Space to the Demised Premises; provided, however, that if (1) Tenant is in monetary or material non-monetary default (after Tenant shall have theretofore been given notice of any such default) as of the Outside Exercise Date,

Tenant is entitled to a cure period under the express provisions of this Lease with respect to such monetary or material non- monetary default, and such cure period has not expired as of the Outside Exercise Date, then Tenant shall be entitled to deliver the Acceptance Notice to Landlord on the Outside Exercise Date, the effectiveness of which notice shall be subject to Tenant’s cure of such monetary or material non-monetary default (and any other monetary or material non-monetary default under this Lease (after notice of such other monetary or material non-monetary default shall have been given to Tenant) occurring subsequent to the Outside Exercise Date) prior to the earlier of (x) the expiration of the applicable cure period, and (y) the Offer Space Inclusion Date (with such earlier date being -108- NY 78267766v2



 

sometimes hereinafter referred to as the “Outside Exercise Cure Date”), and which Acceptance Notice (and Tenant’s exercise of the Offer Space Option) shall be deemed null and void in the event that Tenant fails to cure such monetary or material non-monetary default (and any other monetary or material non-monetary default occurring subsequent to the Outside Exercise Date of which notice shall have been given to Tenant) before the Outside Exercise Cure Date, and (2) an Event of Default has occurred and is continuing, then Tenant’s exercise of the Offer Space Option shall be deemed null and void and of no force or effect unless (I) Tenant cures such Event of Default within five (5) Business Days after the date that Tenant gives the Acceptance Notice to Landlord (without Landlord having given Tenant a notice to terminate this Lease pursuant to Article 15 hereof prior to the date that Tenant cures such Event of Default), and (II) Landlord, in Landlord’s sole discretion, elects to accept such cure by Tenant (and not to terminate this Lease) by giving Tenant notice thereof no later than five (5) Business Days after the date that Tenant cures such Event of Default. (ii) Subject to the provisions of this Subsection 35.02A(ii) and Subsection 35.02B below, provided that, on the date that Tenant exercises the Additional Offer Space Option, all of the ROFO Conditions are satisfied, Tenant shall have the one-time option (the “Additional Offer Space Option”) to add all (but not less than all) of the Contiguous Remainder Space to the Demised Premises, in the condition required pursuant to Subsection 35.03A below. Tenant’s exercise of the Additional Offer Space Option shall be in accordance with the terms and conditions of Subsection 35.02A(i) as the same are applicable to the Additional Offer Space Option. B. Notwithstanding anything to the contrary set forth in this Article 35 (but subject to the provisions of the last sentence of this Subsection 35.02B), if, on the
Offer Space Inclusion Date, all of the ROFO Conditions are not satisfied, the Acceptance Notice (and Tenant’s exercise of the Offer Space Option) shall be deemed null and void; provided, however, that Landlord may, in the exercise of Landlord’s sole and absolute discretion (but without waiving any such monetary or material non-monetary default by Tenant under this Lease), elect to accept Tenant’s exercise of the Offer Space Option, or Additional Offer Space Option, as applicable, and deliver possession of the Offer Space, or the Contiguous Remainder Space, as applicable, to Tenant on the Offer Space Inclusion Date notwithstanding Tenant’s failure to satisfy any of the ROFO Conditions. Section 35.03 A. Subject to Subsection 35.03B below, if Tenant timely delivers the Acceptance Notice to Landlord, then, on the date on which Landlord delivers vacant possession of the Offer Space or the Contiguous Remainder Space, as applicable, to Tenant (the “Offer Space Inclusion Date”), which Offer Space Inclusion Date shall not be earlier than the Target Offer Space Inclusion Date (unless consented to by Tenant), such Offer Space or Contiguous Remainder Space, as applicable, shall become part of the Demised Premises, upon all of the terms and conditions set forth in the Lease, except that, (i) the Fixed Rent shall be the Offer Space MVR (provided that Tenant’s obligation to pay Fixed Rent for the Offer Space or Contiguous Remainder Space, as applicable, shall not commence until the Offer Space Inclusion Date), (ii) the term of the Lease with respect to the Offer Space or Contiguous Remainder Space, as applicable, shall be co-terminus with the Lease Term, (iii) Tenant’s Tax Share with respect to the Offer Space or Contiguous Remainder Space, as applicable, shall be the percentage set forth in the Offer Notice and the Base Tax Amount with respect to the Offer Space or Contiguous Remainder Space, as applicable, shall be the Taxes payable for the Tax

Year ending immediately prior to the Offer Space Inclusion Date; (iv) Tenant’s Operating Share with respect to the Offer Space or Contiguous Remainder Space, as applicable, shall be the percentage set forth in the Offer Notice and the Base Operating Year with respect to the Offer Space or Contiguous Remainder Space, as applicable, shall be the Operating Expenses for the Operating Year ending immediately prior to the Offer Space Inclusion Date; (v) unless otherwise set forth in the Offer Notice, Landlord shall not be required to perform any work, pay any sums or render any services to make the Building or the Offer Space or Contiguous Remainder Space, as applicable, ready for Tenant’s use or occupancy (it being understood that the above shall not negate Landlord’s obligation to provide the services set forth in Article 18 of this Lease to the extent applicable to the Offer Space or Contiguous Remainder Space, as applicable), Landlord shall deliver and Tenant shall accept the Offer Space or Contiguous Remainder Space, as applicable, in its “as is” condition (but vacant, broom-clean, free of any furniture, equipment and personal property of third parties, free of any then present possessory rights of other tenants or occupants, and with all Building Systems serving the Offer Space or Contiguous Remainder Space, as applicable, in good working order) as of the Offer Space Inclusion Date; and (vi) as may be otherwise set forth in the Offer Notice. Once Landlord delivers possession of the Offer Space or the Contiguous Remainder Space, as applicable, to Tenant in accordance with the terms of this Subsection 35.03A, -109- NY 78267766v2



 

Tenant shall not have any further Offer Space Option and/or Additional Offer Space Option, as applicable, and the Offer Space Option and/or the Additional Offer Space Option, as applicable, shall be deemed to be null and void and of no further force or effect, except that if Tenant revokes its Acceptance Notice with respect to the Offer Space or the Contiguous Remainder Space, as applicable, pursuant to the terms and conditions of Section 35.04 hereof, Tenant shall again be entitled to the Offer Space Option or the Additional Offer Space Option, as applicable (as if Tenant had not delivered an Acceptance Notice with respect to the Offer Space Option or the Additional Offer Space Option, as applicable). B. In the event that upon the Target Offer Space Inclusion Date, five (5) years or less shall remain until the Expiration Date of this Lease (as the same may have then been extended pursuant to the terms of this Lease), Tenant shall only have the right to exercise its Offer Space Option or Additional Offer Space Option, as applicable, if, simultaneously with Tenant’s delivery of the Acceptance Notice, Tenant shall also deliver a Renewal Notice to Landlord. If Tenant fails to deliver the Renewal Notice to Landlord simultaneously with the delivery of the Acceptance Notice, then Tenant’s Acceptance Notice (and Tenant’s exercise of the Offer Space Option or the Additional Offer Space Option, as applicable) shall be deemed null and void and of no further force or effect as to such Offer Space or Contiguous Remainder Space, as applicable. Section 35.04 Landlord shall use commercially reasonable efforts to deliver possession of the Offer Space or Contiguous Remainder Space, as applicable, to Tenant on the Target Offer Space Inclusion Date. If Landlord shall be unable to deliver possession of the Offer Space or Contiguous Remainder Space, as applicable, to Tenant for any reason on or before the Target Offer Space Inclusion Date as set forth in the Offer
Notice, the Offer Space Inclusion Date shall be deferred to and shall be the date on which the Offer Space is available for Tenant’s occupancy as provided in Subsection 35.03A above, and Landlord shall have no liability to Tenant for such failure to deliver possession on the Target Offer Space Inclusion Date, and Landlord shall continue to use commercially reasonable efforts to deliver possession of the Offer Space or Contiguous Remainder Space, as applicable, to Tenant; provided, however, that if Tenant delivers a notice to Landlord requesting that Landlord commence holdover litigation proceedings against the current tenant or occupant of the Offer Space or the Contiguous Remainder Space, as applicable (the “Offer Space Holdover Proceeding Notice”), then Landlord shall, within thirty (30) days after receipt of the Offer Space Holdover Proceeding Notice from Tenant, commence holdover litigation proceedings against such tenant or occupant if such holdover tenant or occupant shall not have vacated the Offer Space or the Contiguous Remainder Space, as applicable, by the end of such thirty (30) day period. If the Offer Space Inclusion Date does not occur on or prior to the one hundred eightieth (180th) day following the Target Offer Space Inclusion Date (the “Inclusion Outside Date”), then Tenant, at Tenant’s sole election, may elect to revoke the subject Acceptance Notice by giving notice thereof to Landlord no later than the tenth (10th) Business Day following the Inclusion Outside Date (with time being of the essence), in which event the applicable Offer Space Option or Additional Offer Space Option, as applicable shall be null and void and of no further force or effect as of the date set forth in Tenant’s written revocation of the Acceptance Notice (which shall be the date that Tenant delivers such revocation to Landlord), and Landlord shall have no further obligation with respect to offering any Offer Space or the Contiguous Remainder Space, as

applicable to Tenant, it being agreed that, if Tenant does not elect to revoke the Acceptance Notice by giving such notice to Landlord on or before the date that is ten (10) Business Days after the Inclusion Outside Date, then Landlord shall diligently and in good faith continue the holdover litigation proceedings against the current tenant or occupant of the Offer Space until the occurrence of the Offer Space Inclusion Date. This Section 35.04 constitutes “an express provision to the contrary” within the meaning of Section 223-a of the New York Real Property Law and any other law of like import now or hereafter in effect. Section 35.05 Subject to the provisions of the immediately following sentence, if Tenant fails to timely deliver the Acceptance Notice, then (a) Tenant shall no longer be entitled to exercise the Offer Space Option, or the Additional Offer Space Option, as applicable, under this Article 35 and Tenant’s rights with respect to the Offer Space, or the Contiguous Remainder Space, as applicable, as set forth in this Article 35 shall be null and void and of no further force or effect, and (b) Landlord may enter into one or more leases of (or other occupancy agreements relating to) the Offer Space or the Contiguous Remainder Space, as applicable, with any third parties on such terms and conditions as Landlord shall determine, and Landlord may, subject to the terms of this Lease, grant any other tenants or occupants rights with respect to the Offer Space or the Contiguous Remainder Space, as applicable, as Landlord shall determine. Notwithstanding the foregoing, in the event that (a) Tenant fails timely to deliver such Acceptance Notice and (b) thereafter, either (x) Landlord fails to execute and deliver a lease or other occupancy -110- NY 78267766v2



 

agreements with respect to the Offer Space or the Contiguous Remainder Space, as applicable, to which the Offer Notice relates within twelve (12) months after the Outside Exercise Date applicable to such Offer Notice, or (y) the net effective rent (determined as described below) that Landlord desires to seek, or is accepting from another tenant or other occupant, for such Offer Space or Contiguous Remainder Space, as applicable, is less than the Offer Space MVR Threshold, then Landlord shall again offer such Offer Space or Contiguous Remainder Space, as applicable, to Tenant pursuant to the provisions of this Article 35 before leasing the same to a third party (other than, with respect to the Contiguous Remainder Space, any third party to which Landlord is permitted to lease the Contiguous Remainder Space pursuant to the terms of this Article 35 without first offering the same to Tenant). For purposes of this Article 35, the term “net effective rent” shall mean the net present value of the aggregate of all the gross rent and additional rent (including base years and escalations for Operating Expenses and Taxes) of any nature payable under a third party lease entered into pursuant to the terms of the Offer Notice or contemplated by Landlord, discounted (using a discount rate equal to the Prime Rate and calculated on a monthly basis) from the date such payment would have been made under such lease following the Offer Space Inclusion Date or otherwise pursuant to the terms of such lease, after deducting therefrom the amount of all inducements (such as, by way of example only, the amount of all out-of-pocket work allowances, rent abatements or other incentives or concessions to be paid by Landlord as an inducement to enter into the applicable lease solely to the extent the same is allocable to the Offer Space or the Contiguous Remainder Space, as applicable, and the term covered by the Offer Notice), discounted (using a discount rate equal to the Prime
Rate and calculated on a monthly basis) from the date that such inducements were to have been given under the proposed lease following the Offer Space Inclusion Date, or otherwise pursuant to the terms of such lease. Section 35.06 Promptly after the occurrence of the Offer Space Inclusion Date, Landlord and Tenant shall confirm the occurrence thereof and the inclusion of the Offer Space or the Contiguous Remainder Space, as applicable, in the Demised Premises by executing an instrument reasonably satisfactory to Landlord and Tenant; provided, however, that (i) failure by Landlord or Tenant to execute such instrument shall not affect the inclusion of the Offer Space, or the Contiguous Remainder Space, as applicable, in the Demised Premises in accordance with this Article 35, and (ii) the Fixed Rent shall be the Offer Space MVR on the Offer Space Inclusion Date, determined as provided in Section 35.07 below. Section 35.07 A. The term “Offer Space MVR” shall mean the annual fair market rental value of the Offer Space, or the Contiguous Remainder Space, as applicable, as of the Offer Space Inclusion Date, taking into consideration all relevant factors. B. The Offer Space MVR shall be determined in accordance with the provisions of Section 34.03B above, except that (i) all references in said Section 34.03B to (a) “Market Value Rent” shall be deemed to refer to “Offer Space MVR”, (b) “MVR Notice” shall be deemed to refer to “Offer Notice”; (c) “Determination Date” shall be deemed to refer to the “Offer Space Inclusion Date”; (d) “Demised Premises” shall be deemed to refer to “Offer Space” or the “Contiguous Remainder Space”, as applicable, and (e) “for the applicable Renewal Term” and similar terms shall be deemed deleted; and (ii) Landlord’s Determination shall be set forth in the Offer Notice and all time periods set forth in Article 34 for delivery by Landlord of Landlord’s Determination shall be deemed inoperative. C. If for any

reason the Offer Space MVR shall not have been determined prior to the Offer Space Inclusion Date, then, until the Offer Space MVR and, accordingly, the Fixed Rent, shall have been finally determined, the Fixed Rent payable for the Offer Space or the Contiguous Remainder Space, as applicable, shall be equal to the Fixed Rent then in effect for the Demised Premises (pro-rated per rentable square footage of the Offer Space or the Contiguous Remainder Space, as applicable) on the Offer Space Inclusion Date. Upon final determination of the Offer Space MVR, an appropriate adjustment to the Fixed Rent shall be made reflecting such final determination, and Landlord or Tenant, as the case may be, shall credit against installments of Fixed Rent next coming due or pay to the other any overpayment or deficiency, as the case may be, in the payment of Fixed Rent for the period from the Offer Space Inclusion Date to the date of such final determination. Section 35.08 The rights of first offer granted pursuant to this Article 35, including the provisions of Schedule 1-4 attached hereto, shall be deemed a personal right limited to FTI Tenant (with subtenants and assignees other than any Related Entity or Successor Entity of FTI having no rights or options hereunder), and all references in this Article 35 and Schedule 1-4 to “Tenant” shall be deemed to refer only to FTI Tenant. -111- NY 78267766v2



 

ARTICLE 36. ADDITIONAL COVENANTS Section 36.01 Except to the extent part of Landlord’s Work, Landlord’s Additional Work or otherwise expressly provided in this Lease, Tenant, at Tenant’s own cost and expense, shall install and maintain all equipment and appliances (without duplication of any such equipment or appliances that Landlord has installed and is obligated to maintain pursuant to the express provisions of this Lease) as may be required by, and otherwise to fully comply with, all applicable Legal Requirements and codes and regulations (including, but not limited to, the New York City Fire Department, the New York Board of Fire Underwriters and Fire Insurance Rating Organization), and as required by Landlord’s or the Board’s insurers by reason of Tenant’s specific business operations (in contradistinction to mere use of the Demised Premises for general office purposes), including fire alarms, smoke alarms, fire extinguisher appliances and sprinkler systems. Tenant shall have the right to connect the foregoing systems to the Building’s central system serving the Demised Premises (which central system shall be maintained by Landlord in accordance with the provisions of this Lease), provided that such work shall be performed in accordance with the provisions of Article 5 above. Section 36.02 Tenant shall, at Tenant’s own cost and expense, use all commercially reasonable efforts to keep the Demised Premises free and clear of rats, mice, insects and other vermin. In furtherance thereof, Tenant shall employ an exterminator for extermination of, said animals and insects. At all times during the Lease Term, at reasonable times and upon reasonable prior notice to Tenant, Landlord or Landlord’s designees shall have the right to inspect the Demised Premises for purposes of verifying Tenant’s compliance herewith. If, in Landlord’s reasonable judgment, Tenant shall fail to comply with the provisions of this Section 36.02, Landlord shall
have the right to self-help pursuant to the provisions of Article 16 hereof. Section 36.03 Without limiting any of the other provisions of this Lease, Tenant shall not: (i) use or permit the use of the Demised Premises or any part thereof in any way which would violate the then existing certificate of occupancy for the Demised Premises or the Building, (ii) suffer or permit the Demised Premises or any part thereof to be used in any manner or anything to be done therein or anything to be brought into or kept therein which would, in Landlord’s reasonable judgment, in any way unreasonably impair or interfere with any of the Building services, including the heating, cleaning or other servicing of the Building or the Demised Premises, or (iii) subject to Section 6.03 above, do or permit any act or thing to be done in or to the Demised Premises which is contrary to law, or which will invalidate public liability, fire or other policies of insurance at any time carried by or for the benefit of Landlord with respect to the Demised Premises or the Building of which Tenant shall have received notice (but only if prudent owners of first-class office buildings in midtown Manhattan generally require their tenants to adhere to the requirements of such insurance policies), nor shall Tenant keep anything in the Demised Premises prohibited by the Fire Department, any Insurance Board or other authority having jurisdiction, it being agreed that Tenant’s use of the Demised Premises for ordinary office use shall not, in and of itself, violate the provisions of this Section 36.03. For the avoidance of doubt, in the event of any conflict between the terms of this Section 36.03 and the specific provisions of any other Article of this Lease, the specific provisions of such other Article shall control. Section 36.04 Tenant acknowledges that Landlord is executing this Lease in reliance upon the covenants contained in this Article 36, which are a material inducement to Landlord to execute this Lease.

ARTICLE 37. COUNTERPARTS Section 37.01 This Lease may be executed and delivered in any number of counterparts, each of which so executed and delivered shall be deemed to be an original and all of which shall constitute one and the same instrument. To facilitate execution of this Lease, the parties may exchange counterparts of this Lease by facsimile or electronic mail (e-mail) (which shall include, but not be limited to, electronic attachments in ‘pdf’ or ‘tif’ formats containing counterparts of the signature page to this Lease), which shall be effective as original signature pages for all purposes. Following such execution of this Lease, each party shall deliver to the other an actual signed original counterpart of this Lease. -112- NY 78267766v2



 

ARTICLE 38. RIGHTS OF EXPANSION AND FIRST REFUSAL A. Provided that (i) this Lease shall not have been terminated or cancelled, (ii) Tenant shall not be in default with respect to any of Tenant’s monetary or material non-monetary obligations under this Lease (after notice of such default shall have theretofore been given to Tenant, but subject to the provisions of Subsection 38.02D below) and (iii) all of the Occupancy Conditions are then satisfied, Tenant shall have the option during the First Offer Period (which option may solely be exercised one (1) time with respect to each of the First Lower Floor Offer Space, the Second Lower Floor Offer Space and the Upper Floor Offer Space) (the “Expansion Space Options”) to lease (1) the First Lower Floor Offer Space, (2) the Second Lower Floor Offer Space, and/or (3) the Upper Floor Offer Space (the Upper Floor Offer Space, the First Lower Floor Offer Space and the Second Lower Floor Offer Space, individually or collectively as the context may require, are referred to herein as the “Expansion Space”), but only by giving Landlord notice (the “Expansion Acceptance Notice”) not later than the applicable Expansion Notice Date, which Expansion Acceptance Notice shall comply with the provisions of Schedule 1-5, clause B. Time shall be of the essence with respect to the giving of the applicable Expansion Acceptance Notice by Tenant to Landlord. If Tenant shall timely exercise the aforesaid Expansion Space Option(s), then (x) Landlord shall, within ten (10) days following Tenant’s delivery of the Expansion Acceptance Notice, deliver notice (the “Expansion Target Delivery Notice”) to Tenant of the date or estimated date on which Landlord shall deliver possession of the applicable Expansion Space to Tenant (the “Target Expansion Space Commencement Date”), vacant, broom-clean, free of any furniture, equipment and personal property of third parties, free of any then present possessory
rights of other tenants or occupants, and with all Building Systems serving the Expansion Space in good working order (delivery of possession in such condition being referred to herein as “Vacant Possession”), which Target Expansion Space Commencement Date shall be no less than ninety (90) days and no more than one hundred twenty (120) days after the date on which Landlord shall have delivered the applicable Expansion Target Delivery Notice to Tenant, and (y) the applicable Expansion Space shall be added to and become part of the Demised Premises on the terms set forth in Subsection 38.01C below, as of the date on which Landlord shall deliver Vacant Possession of the applicable Expansion Space to Tenant (the “Expansion Space Commencement Date”). B. If Tenant shall fail to deliver the applicable Expansion Acceptance Notice to Landlord on or before the applicable Expansion Notice Date, then the Expansion Space Option with respect to the applicable Expansion Space shall be deemed revoked, null and void, and of no further force and effect, and Landlord may, subject to the provisions of Section 38.02 below and Article 35 hereof, thereafter proceed with the leasing of such Expansion Space to any person, upon any terms and conditions desired by Landlord (except that, if (i) Landlord delivers to Tenant the Expansion Option Acceleration Notice, (ii) Tenant does not timely exercise the Expansion Option as provided in Subsection 38.01A above, and (iii) Landlord fails to consummate a lease with the Offering Party, then Tenant shall again have the Expansion Option with respect to the Upper Floor Offer Space as set forth in Subsection 38.01A above, including the provisions of Schedule 1-5 attached hereto); provided, however, that if (I) (a) Tenant is in monetary or material non-monetary default (after Tenant shall have theretofore been given notice of any such default) as of the Expansion Notice Date, (b) Tenant is entitled to a cure period

under the express provisions of this Lease with respect to such default, and (c) such cure period has not expired as of the Expansion Notice Date, then Tenant shall be entitled to deliver the applicable Expansion Acceptance Notice to Landlord on or prior to the Expansion Notice Date, the effectiveness of which Expansion Acceptance Notice shall be subject to Tenant’s cure of such monetary or material non-monetary default (and any other monetary or material non-monetary default under this Lease (after notice of such other monetary or material non-monetary default shall have been given to Tenant) occurring subsequent to the Expansion Notice Date) prior to the earlier of (x) the expiration of the applicable cure period, and (y) the Target Expansion Space Commencement Date (with such earlier date being sometimes hereinafter referred to as the “Expansion Outside Exercise Cure Date”), and which exercise of the applicable Expansion Option) shall be deemed null and void in the event that Tenant fails to cure such monetary or material non-monetary default (and any other monetary or material non-monetary default occurring subsequent to the Expansion Notice Date of which notice shall have been given to Tenant) before the Expansion Outside Exercise Cure Date, or (II) an Event of Default has occurred and is continuing, then Tenant’s exercise of Expansion Option shall be deemed null and void and of no force or effect unless (I) Tenant cures such Event of Default within five (5) Business Days after the date that Tenant delivers the Expansion Acceptance Notice to Landlord (without Landlord having given Tenant a notice to terminate this Lease pursuant to Article 15 hereof prior to the date that Tenant cures such Event of Default), and (II) Landlord, in Landlord’s sole discretion, elects to accept such cure by Tenant (and -113- NY 78267766v2



 

not to terminate this Lease) by giving Tenant notice thereof no later than five (5) Business Days after the date that Tenant cures such Event of Default. C. Tenant’s lease of the applicable Expansion Space shall be on the terms set forth on Schedule 1-5, clause D. D. The term “Expansion Space MVR” shall mean the annual fair market rental value of the applicable Expansion Space as of the applicable Expansion Space Commencement Date, taking into consideration all relevant factors. The Expansion Space MVR shall be determined in accordance with the provisions of Subsection 34.03B above, except that (i) all references in said Subsection 34.03B to (a) “Market Value Rent” shall be deemed to refer to “Expansion Space MVR”, (b) the initial determination of the Expansion Space MVR shall be made by Landlord, with notice (the “Expansion Space MVR Notice”) given by Landlord to Tenant stating Landlord's initial determination of the Expansion Space MVR on or before the sixtieth (60th) day following Landlord's receipt of the applicable Expansion Acceptance Notice, and all references to the “MVR Notice” shall be deemed to refer to the “Expansion Space MVR Notice”, (c) “Determination Date” shall be deemed to refer to the “Extension Space Commencement Date”, (d) “Demised Premises” shall be deemed to refer to the applicable “Expansion Space”, and (e) “for the applicable Renewal Term” and similar terms shall be deemed deleted; and (ii) Landlord’s Determination shall be set forth in the Expansion Space MVR Notice, and all time periods set forth in Article 34 for delivery by Landlord of Landlord’s Determination shall be deemed inoperative. If for any reason the Expansion Space MVR shall not have been determined prior to the applicable Expansion Space Commencement Date, then, until the Expansion Space MVR and, accordingly, the Fixed Rent, shall have been finally determined, the Fixed Rent payable for the applicable Expansion
Space shall be equal to the Fixed Rent then in effect for the Demised Premises (pro-rated per rentable square foot of the applicable Expansion Space) on the applicable Expansion Space Commencement Date. Upon final determination of the Expansion Space MVR, an appropriate adjustment to the Fixed Rent for the applicable Expansion Space shall be made reflecting such final determination, and Landlord or Tenant, as the case may be, shall credit against installments of Rent next coming due or pay to the other any overpayment or deficiency, as the case may be, in the payment of Fixed Rent for the applicable Expansion Space for the period from the applicable Expansion Space Commencement Date to the date of such final determination. E. Landlord shall use commercially reasonable efforts to deliver possession of the applicable Expansion Space to Tenant on the Target Expansion Space Commencement Date. If Landlord shall be unable to deliver possession of the Expansion Space to Tenant on the Target Expansion Space Commencement Date for any reason beyond Landlord's control, the Expansion Space Commencement Date shall be deferred to and shall be the date on which the applicable Expansion Space is available for Tenant’s occupancy as provided in Section 38.01A above (provided that such delay is not caused solely by Tenant). The provisions of this Section 38.01 are intended to constitute "an express provision to the contrary" within the meaning of Section 223-a of the New York Real Property Law. Section 38.02 A. Provided that (i) this Lease shall not have been terminated or cancelled, (ii) Tenant shall not then be in default of any of Tenant’s monetary or material non-monetary obligations under this Lease (after notice of such monetary or material non-monetary default shall have theretofore been given to Tenant, but subject to the proviso at the end of Subsection 38.02D below) and no Event of Default has occurred that is then continuing

(but subject to the proviso at the end of Subsection 38.02D below), and (iii) all of the Occupancy Conditions are then satisfied, Tenant shall have and is hereby granted a one-time right of first refusal during the Second Offer Period with respect to each ROFR Space, subject to, and in accordance with, the terms and conditions of this Section 38.02. B. If Landlord and a prospective tenant (the "Prospective Tenant") shall, directly or through agents or brokers, come to an agreement on economic terms (the “Prospective LOI Terms”) with respect to a proposed lease of (i) the Upper Floor Offer Space, (ii) the First Lower Floor Offer Space, and/or (ii) the Second Lower Floor Offer Space, in each case, individually or as part of a Large Block Transaction (each, a “ROFR Space”), prior to the expiration of the Second Offer Period, then Landlord shall promptly give Tenant notice thereof (the "First Refusal Notice"), together with a copy of (a) the Prospective LOI Terms, and (b) a term sheet, which contains economic terms identical to the Prospective LOI Terms, except for changes in the name, address and -114- NY 78267766v2



 

reference to the tenant (revised to reflect that Tenant will be the tenant), and any other changes which are necessary or appropriate to reflect the fact that Tenant is the proposed tenant, as opposed to the Prospective Tenant (the “Tenant Term Sheet”). Landlord shall not consummate such lease to the Prospective Tenant unless and until (x) Tenant shall have notified Landlord that Tenant does not intend to exercise the First Refusal Right, or (y) Tenant shall fail to timely exercise the First Refusal Right hereinafter set forth. The floor plans for the ROFR Space are attached hereto as Exhibit “P”. C. (i) Upon receipt of the First Refusal Notice, Tenant shall have the right (the "First Refusal Right") to lease the applicable ROFR Space described in the Tenant Term Sheet (the "First Refusal Premises") on the terms and conditions as set forth in Subsections 38.01C(ii) and 38.01C(iii) below, which terms and conditions will be reflected in the Tenant Term Sheet. Notwithstanding anything to the contrary contained herein, if the applicable ROFR Space is being offered to a Perspective Tenant as part of a Large Block Transaction, the First Refusal Premises shall be deemed to include all (but not less than all) of the space set forth in the Prospective LOI Terms. (ii) If the term of the lease described in the Prospective LOI Terms (with such lease being referred to herein as the "First Refusal Lease") shall be longer than the then prevailing Lease Term, then the term of the First Refusal Lease shall be shortened to be co-terminus with the then prevailing Lease Term and Tenant’s lease of the First Refusal Premises shall be on the terms set forth in the Prospective LOI Terms, with any rent concessions, work contributions or other economic concessions being proffered to the Prospective Tenant pursuant to the Prospective LOI Terms proportionately reduced. (iii) If the term of the First Refusal Lease shall be shorter than the then prevailing Lease Term, then the term of the First Refusal
Lease shall be as set forth on Schedule 1-5, clause E. The ROFR MVR shall be determined in accordance with the provisions of Subsection 34.03B above, except that (i) all references in said Subsection 34.03B to (a) “Market Value Rent” shall be deemed to refer to “ROFR MVR”, (b) the initial determination of the ROFR MVR shall be made by Landlord and set forth in the Tenant Term Sheet, and all references to the “MVR Notice” shall be deemed to refer to the “Tenant Term Sheet”, (c) “Determination Date” shall be deemed to refer to the “ROFR Space Commencement Date”, (d) “Demised Premises” shall be deemed to refer to the applicable “First Refusal Premises”, and (e) “for the applicable Renewal Term” and similar terms shall be deemed deleted; and (ii) Landlord’s Determination shall be set forth in the Tenant Term Sheet, and all time periods set forth in Article 34 for delivery by Landlord of Landlord’s Determination shall be deemed inoperative. If for any reason the ROFR MVR shall not have been determined prior to the applicable ROFR Space Commencement Date, then, until the ROFR MVR and, accordingly, the Fixed Rent and Recurring Additional Rent, shall have been finally determined, the Fixed Rent and Recurring Additional Rent payable for the First Refusal Premises shall be equal to the Fixed Rent and Recurring Additional Rent then in effect for the Demised Premises (pro-rated per rentable square foot of the applicable First Refusal Space) on the ROFR Space Commencement Date. Upon final determination of the ROFR MVR, an appropriate adjustment to the Fixed Rent and Recurring Additional Rent for the First Refusal Premises shall be made reflecting such final determination, and Landlord or Tenant, as the case may be, shall credit against installments of Rent next coming due or pay to the other any overpayment or deficiency, as the case may be, in the payment of Fixed Rent and Recurring Additional Rent for the First

Refusal Premises for the period from the ROFR Space Commencement Date to the date of such final determination. D. If Tenant shall elect to exercise the First Refusal Right, then, within fifteen (15) Business Days following delivery to Tenant of the First Refusal Notice and the items set forth in clauses (a) and (b) of Subsection 38.01B above (the “ROFR Outside Exercise Date”), Tenant shall notify Landlord that Tenant wishes to exercise the First Refusal Right, and Tenant shall execute and deliver to Landlord the Tenant Term Sheet, with time being of the essence as to Tenant's delivery to Landlord of the executed Tenant Term Sheet. If Tenant shall fail to timely execute and deliver the Tenant Term Sheet to Landlord, Tenant shall be deemed to have waived the First Refusal Right as to the transaction contemplated in such Prospective LOI Terms; provided, however, that if (a) Tenant is in monetary or material non-monetary default (after Tenant shall have theretofore been given notice of any such monetary or material non-monetary default) as of the ROFR Outside Exercise Date, (b) Tenant is entitled to a cure period under the express provisions of this Lease with respect to such monetary or material non-monetary default, and (c) such cure period has not expired as of the ROFR Outside Exercise Date, then Tenant shall be entitled to deliver the executed Tenant Term Sheet to Landlord on or prior to the ROFR Outside Exercise Date, the effectiveness of which Tenant Term Sheet shall be subject to Tenant’s cure of such monetary or material non- -115- NY 78267766v2



 

monetary default (and any other monetary or material non-monetary default under this Lease (after notice of such other monetary or material non-monetary default shall have been given to Tenant) occurring subsequent to the ROFR Outside Exercise Date) prior to the earlier of (x) the expiration of the applicable cure period, and (y) the ROFR Space Commencement Date (with such earlier date being sometimes hereinafter referred to as the “ROFR Outside Exercise Cure Date”), and which delivery of the Tenant Term Sheet (and Tenant’s exercise of the First Refusal Right) shall be deemed null and void in the event that Tenant fails to cure such monetary or material non- monetary default (and any other monetary or material non-monetary default occurring subsequent to the Outside Exercise Date of which notice shall have been given to Tenant) before the ROFR Outside Exercise Cure Date, and (b) and an Event of Default has occurred and is continuing as of the ROFR Exercise Outside Date, then Tenant’s exercise of the Right of First Refusal and the delivery of the Tenant Term Sheet shall be deemed null and void and of no force or effect unless (I) Tenant cures such Event of Default within five (5) Business Days after the date that Tenant delivers the Tenant Term Sheet to Landlord (without Landlord having given Tenant a notice to terminate this Lease pursuant to Article 15 hereof prior to the date that Tenant cures such Event of Default), and (II) Landlord, in Landlord’s sole discretion, elects to accept such cure by Tenant (and not to terminate this Lease) by giving Tenant notice thereof no later than five (5) Business Days after the date that Tenant cures such Event of Default. If Tenant shall have elected to exercise the First Refusal Right with respect to a particular ROFR Space, Tenant shall not have any further First Refusal Right with respect to such ROFR Space, and the First Refusal Right with respect to such ROFR Space, shall be deemed to be null and
void and of no further force or effect, except that if Tenant revokes its exercise of the First Refusal Right, pursuant to the terms and conditions of Section 38.03 hereof, Tenant shall again be entitled to the First Refusal Right with respect to such ROFR Space. E. Following full execution of the Tenant Term Sheet, Landlord and Tenant shall promptly consummate the transaction contemplated thereby in accordance with the terms of the Tenant Term Sheet. Section 38.03 If Tenant shall timely exercise the aforesaid First Refusal Right, then the First Refusal Premises shall be added to and become part of the Demised Premises on the terms set forth in Subsection 38.02C above, as of the date (the “ROFR Space Commencement Date”) on which Landlord shall have delivered possession of the First Refusal Premises to Tenant in the condition required pursuant to the provisions of Subsection 38.03C above. Landlord shall use commercially reasonable efforts to deliver possession of the First Refusal Premises to Tenant on the date set forth in the Tenant Term Sheet as the anticipated commencement date for the First Refusal Premises (the “Target ROFR Space Commencement Date”). If Landlord shall be unable to deliver possession of the First Refusal Premises to Tenant for any reason on or before the Target ROFR Space Commencement Date, the ROFR Space Commencement Date shall be deferred to and shall be the date on which the First Refusal Premises is available for Tenant’s occupancy, vacant and free from tenants or other occupants and otherwise in the condition set forth in Subsection 38.02C above, and Landlord shall have no liability to Tenant for such failure to deliver possession on the Target ROFR Space Commencement Date, and Landlord shall continue to use commercially reasonable efforts to deliver possession of the First Refusal Premises to Tenant; provided, however, that if Tenant delivers a notice to Landlord requesting that Landlord commence
holdover litigation proceedings against the current tenant or occupant of the First Refusal Premises (the “ROFR Space Holdover Proceeding Notice”), then Landlord shall, within thirty (30) days after receipt of the ROFR Space Holdover Proceeding Notice from Tenant, commence holdover litigation proceedings against such tenant or occupant if such holdover tenant or occupant shall not have vacated the First Refusal Premises by the end of such thirty (30) day period. If the ROFR Space Commencement Date does not occur on or prior to the one hundred eightieth (180th) day following the Target ROFR Space Commencement Date (the “ROFR Inclusion Outside Date”), then Tenant, at Tenant’s sole election, within ten (10) Business Days after the ROFR Inclusion Outside Date, may elect to revoke its exercise of the First Refusal Right by giving notice thereof to Landlord no later than the tenth (10th) Business Day following the ROFR Inclusion Outside Date (with time being of the essence), in which event the First Refusal Right shall be null and void and of no further force or effect as to the First Refusal Premises as of the date set forth in Tenant’s written revocation of its execution of the Tenant Term Sheet (which shall be the date that Tenant delivers such revocation to Landlord), and Landlord shall have no further obligation with respect to offering the First Refusal Premises (or the applicable portion thereof) to Tenant, it being agreed that, if Tenant does not elect to revoke its exercise of the First Refusal Right by giving such notice to Landlord on or before the date that is ten (10) Business Days after the ROFR Inclusion Outside Date, then Landlord shall diligently and in good faith continue the holdover litigation proceedings against the current tenant or occupant of the First Refusal Premises until the occurrence of the ROFR Space Commencement Date. This Section 38.03 constitutes “an express provision to the contrary” within the meaning of Section

223-a of the New York Real Property Law and any other law of like import now or hereafter in effect. -116- NY 78267766v2



 

Section 38.04 The rights of expansion and first refusal granted pursuant to this Article 38 shall be deemed a personal right limited to FTI Tenant (with subtenants and assignees other than any Related Entity or Successor Entity of FTI having no rights or options hereunder), and in connection with the granting of such right, all references in this Article 38 to "Tenant" shall be deemed to refer only to FTI Tenant. ARTICLE 39. PARKING SPACES Section 39.01 Subject to and in accordance with the terms and conditions of this Lease, provided that Tenant is then in actual occupancy of at least 120,720 rentable square feet (including occupancy by permitted Desk Sharing Entities) in the 7-21 Condominium, Landlord hereby grants to Tenant, and Tenant shall have the right to use up to six (6) parking spaces in the cellar level of the Building (i.e., two (2) Parking Space(s) per each 40,240 rentable square feet), the exact location of such space to be designated by Landlord in Landlord’s sole and absolute discretion (each, a “Parking Space”) during the Lease Term on and subject to the terms and conditions set forth in this Article 39. On or prior to the date that is ninety (90) days following the Commencement Date, Tenant shall deliver notice to Landlord specifying the total number of Parking Spaces, if any, that Tenant elects to reserve (the “Parking Election Notice”). Provided that Tenant pays the Parking Fee, Landlord shall cause such Parking Spaces to be reserved for Tenant for the remainder of the Lease Term (subject to the provisions of Section 39.08 below), or such earlier time as Tenant elects, upon notice to Landlord, to no longer reserve any or all of such Parking Spaces. If Tenant fails to deliver such Parking Election Notice, Landlord shall have the right to send Tenant a notice of same containing a legend in not less than 14 point font, bold, upper case letter stating “TENANT’S PARKING SPACES REMINDER NOTICE” and if Tenant shall have failed to
deliver to Landlord the Parking Election Notice within five (5) Business Days after Landlord’s delivery of such reminder notice, Landlord shall have no further obligation hereunder to cause to be reserved or otherwise cause to be provided any Parking Spaces for Tenant’s use. Tenant acknowledges and agrees that each Parking Space is currently (subject to change as determined by the Board at the Board’s discretion) accessible (i) by vehicle from the loading dock area of the Building using a vehicle elevator, and (ii) by foot from the main lobby of the Building using a stairway and/or freight elevator designed by Landlord. Section 39.02 Tenant shall pay to Landlord, as additional rent in consideration for the right to reserve or use each Parking Space, a monthly sum (the “Parking Fee”), in advance on the first day of each month during the Lease Term, without any setoffs or deductions whatsoever. Subject to the terms of Section 39.01 above, if the date on which Tenant delivers the Parking Election Notice shall commence on other than the first day or last day, respectively, of a calendar month, the Parking Fee for such month shall be prorated. The Parking Fee for the Parking Space(s) for the first year of the Lease Term shall be Six Hundred ($600.00) Dollars per month per Parking Space. Such Parking Fee shall be increased on each anniversary of the Commencement Date so that the Parking Fee for the Parking Space(s) equals (i) the Parking Fee for the Parking Space(s) for the prior year, plus (ii) an amount equal to the Parking Fee for the Parking Space(s) for the prior year multiplied by three (3%) percent. In addition to the Parking Fee, Tenant shall reimburse Landlord for the New York City parking tax or other governmental fee, assessment or taxes (other than income taxes) imposed upon such parking charges within thirty (30) days after Landlord’s written request therefor. Section 39.03 The right to use the Parking Space(s) granted pursuant to this Article 39

does not and shall not be deemed to constitute a lease or a conveyance of the Parking Space(s) by Landlord to Tenant, or to confer upon Tenant any right, title, estate or interest in the Parking Space(s). Instead, Tenant is granted only a personal privilege to use the Parking Space(s) for the Lease Term, on and subject to the terms and conditions set forth herein. Section 39.04 Tenant shall not permit the whole or any portion of the Parking Space(s) to be occupied by any person or entity other than Tenant or employees of Tenant and its affiliated entities who are authorized in accordance herewith to use the Parking Space(s) (each, a “Tenant’s Parking User”). Tenant shall deliver to Landlord prior notice of the name of each Tenant’s Parking User who is to have access to the Parking Space(s), which Tenant shall have the right to update at any time; it being agreed that Landlord may require each Tenant’s Parking User to use reasonable visible identification (e.g., bumper decal, window sticker or pass) to evidence authorized use of the Parking Space(s). -117- NY 78267766v2



 

Section 39.05 Notwithstanding that the Parking Space(s) is(are) not (and shall not be deemed to be) part of the Demised Premises, all of Tenant’s indemnity and insurance obligations set forth elsewhere in this Lease shall be applicable to the Parking Space(s). The foregoing shall not be construed to diminish or reduce Tenant’s obligations pursuant to Section 6.01 above with respect to Tenant Necessitated Repairs. Section 39.06 Tenant hereby acknowledges that Landlord has granted the right to use the Parking Space(s) to Tenant with the express understanding that Landlord shall have no liability to Tenant whatsoever for any theft, vandalism or other damage that may occur to any automobiles parked in the Parking Space(s) (except if and to the extent of damage resulting from the negligence, bad faith or willful misconduct of Landlord and any Persons Within Landlord’s Control. Tenant hereby releases and discharges Landlord and any Persons Within Landlord’s Control from any liability or obligation whatsoever with respect to any theft, vandalism or other damage that may occur to any automobiles parked in the Parking Space(s) (except if and to the extent of damage resulting from the negligence, bad faith or willful misconduct of Landlord or any Persons Within Landlord’s Control). Tenant acknowledges that Landlord’s employees and security personnel have no duty to protect any automobiles parked in the Parking Space(s). The willful failure or willful refusal of Landlord’s employees or security personnel to intervene to protect any automobiles parked in the Parking Space(s) that such employees or security personnel see being vandalized is expressly agreed by Tenant not to be the negligence, bad faith or willful misconduct of Landlord, its employees or agents for purposes of this Lease. Section 39.07 Landlord shall have no obligation to alter, improve, decorate, or otherwise prepare the Parking Space(s) for Tenant’s use and occupancy. Tenant shall not
make any Alterations, decorations, installations or improvements of any kind whatsoever to the Parking Space(s). Section 39.08 If Tenant shall fail to actually occupy at least 120,720 rentable square feet (including occupancy by permitted Desk Sharing Entities) in the 7-12 Condominium, in addition to any other rights and remedies available to Landlord hereunder, Landlord may, upon not less than thirty (30) days’ prior to Tenant thereof, proportionately reduce the Parking Space(s) available to Tenant (i.e., two (2) Parking Spaces for every 40,240 rentable square feet), whereupon said right to use the revoked Parking Space(s) shall terminate on the date set forth in said notice, and Tenant shall vacate the revoked Parking Space(s) on said date and cause any automobiles parked by Tenant or its employees in the revoked Parking Space(s) to be removed as if that date were the date of the expiration of the Lease Term as set forth herein. Section 39.09 Tenant shall, at all times, use the Parking Spaces only in a manner that is in full compliance with all present and future Legal Requirements. Tenant, and its employees, agents, visitors and contractors, including Tenant’s Parking Users, shall observe faithfully, and comply strictly with, any and all rules and regulations established with respect to the use of the Parking Spaces by Landlord and/or the Board pursuant to Article 26 above. ARTICLE 40. ENERGY EFFICIENCY Section 40.01 A. The parties acknowledge that as of the date hereof, the Building is a “covered building” as that term is defined in the New York City Climate Mobilization Act of 2019 (as the same may be amended or modified, the “Act”), and is subject to the mandatory building emissions limitations established by the Act commencing in calendar year 2024, and continuing each year thereafter. Landlord and Tenant understand that the Act seeks to reduce greenhouse gas emissions from buildings by 40% by 2030 and 80% by 2050. To accomplish

these emissions reductions, as of the date hereof, the Act imposes mandatory initial building emissions limitations for “covered buildings” for the calendar years 2024-2029 (the “Initial Compliance Period”), and more stringent building emissions limitations for the calendar years 2030-2034. Further, more stringent building emissions limitations are intended to be promulgated by the New York City Department of Buildings for calendar years following calendar year 2034. In furtherance of compliance with the Act, Landlord shall, if required by the Act, beginning on May 1, 2025, and on each May 1 thereafter, submit to the New York City Department of Buildings an -118- NY 78267766v2



 

annual report, certified by a registered design professional, attesting to the Building’s actual annual greenhouse gas emissions. B. The parties agree that for so long as the Act, or any successor act, is in effect, it is in their mutual best interest that the Building and the Demised Premises be operated and maintained in a manner that is environmentally responsible. In furtherance of the foregoing, Tenant shall use commercially reasonable efforts to conduct its operations in the Building and within the Demised Premises in such a manner as to minimize (i) direct and indirect energy consumption and greenhouse gas emissions; (ii) water consumption; (iii) the disposal of the material into the waste stream; and (iv) pollution of the indoor air quality of the Building and the Demised Premises. Section 40.02 A. Utilizing the formulas and building emissions intensity factors provided for in the Act, Landlord or the Board shall, at the time and in the manner required by the Act, cause to be established an emissions limitation applicable to the Demised Premises for the Initial Compliance Period (the “Demised Premises Emissions Limit”) that shall be equal to the rentable square feet of the Demised Premises multiplied by the per square foot emissions intensity limit as defined in the Act for the relevant occupancy use group, and Landlord shall deliver notice of the same to Tenant, it being agreed that Landlord or the Board shall, upon notice to Tenant, have the right to make reasonable updates to the Demised Premises Emissions Limit during the Lease Term after the Initial Compliance Period in order to comply with the Act during the Lease Term. B. Throughout the Lease Term, Tenant shall use its commercially reasonable efforts to conduct its operations in the Demised Premises in a manner as to not exceed the Demised Premises Emissions Limit then in effect. Landlord shall present to Tenant as soon as reasonably practicable following the end of each Operating Year (or
portion thereof) occurring during the Lease Term (but in no event sooner than Landlord or the Board is required to deliver the same to the New York City Department of Buildings pursuant to the Act), an annual environmental performance report (the “Annual Environmental Performance Report”) setting forth the emissions produced by the Building and the Demised Premises for the preceding Operating Year, in which the emissions produced by the Demised Premises will be calculated using the Tenant’s actual submetered use of electricity, and Tenant’s prorata share of Landlord services (unless separately metered or submetered) (i.e., steam, natural gas, fuel oil). Tenant shall have the right to audit the same in accordance with the provisions of Subsection 19.04D hereof (including the timeframes set forth therein), provided that any dispute in connection therewith shall be decided by a registered building design professional selected by Landlord and reasonably acceptable to Tenant. Section 40.03 Tenant shall be entitled to all so-called “Carbon Credits” that may be created, credited or recoverable because of Tenant activities conducted within the Demised Premises (the “Tenant Carbon Credits”); it being agreed and understood that if any such “Carbon Credits” are created, credited or recoverable because of Landlord activities, even within the Demised Premises, Landlord shall be entitled to such “Carbon Credits”. Tenant shall be entitled to allocate at Tenant’s discretion such Tenant Carbon Credits created as set forth in the prior sentence, and/or qualifying NYC Renewable Energy Certificates, to the Landlord, in exchange for a reduction in Tenant’s Overage Amount for the applicable Operating Year. Tenant shall also be entitled to procure and allocate to Landlord qualifying carbon offset credits in exchange for such a reduction. Section 40.04 If, in any year during the Lease Term in which Landlord or the Board is required by the Act to report the Building’s

energy use to the New York City Department of Buildings, Landlord or the Board receives a fine or penalty under the Act due to the Building exceeding its annual building emissions limitation (a “Building Emissions Penalty”), and if Tenant has exceeded the Demised Premises Emissions Limit during the applicable reporting period, Tenant’s Overage Amount shall be paid by Tenant to Landlord, as additional rent, within thirty (30) days after Landlord's demand therefor. For purposes hereof, “Tenant’s Overage Amount” shall be an amount equal to the penalty paid by the Building for exceeding its annual emissions limit multiplied by tCO2-e by which Tenant exceeded the Demised Premises Emissions Limit less any eligible “Carbon Credits” or Renewable Energy Certificates transferred by Tenant to Landlord for the applicable Operating Year, divided by tCO2-e by which the Building exceeded the emissions limit established by the Act for the Building. -119- NY 78267766v2



 

Section 40.05 A. Landlord may, from time to time, implement energy efficiency retrofits in the Building and/or the Demised Premises in order to comply with the Act, and Landlord shall comply with the terms and conditions of Article 13 with respect thereto. Tenant shall at all times reasonably cooperate with Landlord’s implementation of such retrofits. B. Notwithstanding anything in this lease to the contrary, to the extent such energy efficiency retrofits are reasonably necessary to ensure that the Building complies with the emissions limitations established by the Act, or if Landlord elects to incur a Building Emissions Penalty in lieu of performing any such retrofits, then, in each case, Landlord’s costs with respect thereto shall be included as part of Operating Expenses and, with respect to any energy efficiency retrofits, shall be amortized in accordance with the provisions of Subsection 19.02E(xvii). C. To the extent such energy efficiency retrofits are exclusive to the Demised Premises, and are reasonably necessary to ensure that the Demised Premises comply with the Demised Premises Emissions Limit, Tenant may request that Landlord implement such retrofits, and if Landlord agrees to do so (at Landlord’s sole discretion), Landlord’s cost to implement such measures shall be paid by Tenant to Landlord, within thirty (30) days after Landlord's demand therefor, as additional rent; provided that such costs shall be amortized on a straight-line basis over the useful life of the improvement, equipment or machinery, as reasonably estimated by Landlord or the Board, with an interest factor calculated using the Interest Rate in effect at the time that any such cost is incurred. Section 40.06 If Landlord shall receive a refund or a credit of any Building Emissions Fine with respect to a calendar year for which Tenant has paid any Tenant’s Overage Amount, then Tenant’s pro rata share of such Building Emissions Fine (based on the proportion of the Building Emissions
Fine paid by Tenant during such calendar year) (“Tenant’s Allocable Share”), after deduction of reasonable legal fees, fees of building design professionals and other expenses reasonably incurred in obtaining such refund or credit and collecting the same (and after deduction of such expenses for previous calendar years which were not offset by Building Emissions Fine refunds or credits for such calendar year and which were not otherwise passed through to Tenant pursuant to the terms of this Lease) shall, if Tenant shall not be in default of any of Tenant’s monetary or material non-monetary obligations under this Lease (after notice of such default shall have theretofore been given to Tenant, subject to Subsection 40.06B below), be refunded or credited to Tenant against the next installments of Fixed Rent due hereunder. In no event shall any refund or credit due to Tenant hereunder exceed the amount of the Tenant’s Overage Amount paid by Tenant for such particular calendar year. Only Landlord shall be eligible to institute a proceeding to reduce any Building Emissions Fine under the Act. In no event shall Tenant have the right to seek any refund or reduction of the Building Emissions Fine from any governmental authority. If Landlord shall obtain or attempt to obtain a reduction in, or credit of, the Building Emissions Fine for any calendar year in which Tenant has exceeded the Demised Premises Emissions Limit, then Tenant shall pay to Landlord, within fifteen (15) days following the issuance to Tenant of a bill therefor, an amount equal to Tenant’s pro share, equitably allocated on a pro rata basis, of all reasonable out-of-pocket costs and expenses (including reasonable legal, building design professional, accountant and other expert fees (which reasonable legal fees may include customary contingent fees for matters of this type in Manhattan) and costs related to the filing of Annual Environmental Performance Reports incurred by Landlord in obtaining or

attempting to obtain such reduction. A. At any time Tenant is due a refund or credit from Landlord in accordance with the foregoing provisions of Subsection 40.06A, if Tenant shall be in default (after Tenant shall have theretofore been given notice of any such default) with respect to any of the monetary or material non-monetary obligations of Tenant under this Lease, or an Event of Default shall have occurred that is then continuing, then Tenant’s right to receive such refund or credit shall be deemed suspended until such time as the monetary or material non-monetary default, or Event of Default, as applicable, no longer exists. B. At any time Tenant is due a refund or credit from Landlord in accordance with the foregoing provisions of Subsection 40.06A, if: (i) Tenant shall be in default (after Tenant shall have theretofore been given notice of any such default) with respect to any of the monetary or material non-monetary obligations of Tenant under this -120- NY 78267766v2



 

Lease, then Tenant’s right to receive such refund or credit shall be deemed suspended until such time as Tenant shall have cured such monetary or material non-monetary default. If Tenant shall have cured such monetary or material non-monetary default within the applicable cure period, then Tenant’s right to receive such refund or credit shall be deemed reinstated and shall be credited in accordance with the applicable provisions of this Article 40, or (ii) (I) an Event of Default has occurred by virtue of Tenant’s failure to cure a monetary or material non-monetary default within the specified cure period pursuant to Subsection 40.06A above, or (II) an Event of Default shall have occurred and is continuing, then, in either case, Tenant’s right to receive such refund or credit shall be deemed suspended until such time as Tenant shall have cured such Event of Default and if (a) Tenant cures such Event of Default prior to the EOD Cure Date, and Landlord shall not have terminated this Lease in accordance with Article 15 above by virtue of such Event of Default, and (b) Tenant shall not be in default of any of Tenant’s other monetary or material non-monetary obligations under this Lease after notice of such default shall have been given to Tenant (in which event Subsection 40.06B(i) above shall apply) and no other Event of Default shall have occurred that is then continuing (in which event this Subsection 40.06B(ii) shall apply), then, from and after the subject EOD Cure Date, Tenant’s right to receive such refund or credit shall be deemed reinstated and shall be credited in accordance with the applicable provisions of this Article 40. [Remainder of Page Intentionally Left Blank] -121- NY 78267766v2



 

IN WITNESS WHEREOF, Landlord and Tenant have duly executed this Lease as of the day and year first above written. 1166 LLC, Landlord By: /S/ EDWARD J. MINSKOFF Name: Edward J. Minskoff_______ Title: Authorized Signatory_____ FTI CONSULTING, INC., Tenant By: /S/ CURTIS P. LU Name: Curtis P. Lu______________________________ Title: General Counsel_______________________ Tenant’s Federal ID #__52-1261113_______________________ [Signature Page to A&R Lease] NY 78267766v2



 



Exhibit 31.1

Certification of Principal Executive Officer
Pursuant to Rule 13a-14(a) and 15d-14(a)

(Section 302 of the Sarbanes-Oxley Act of 2002)

I, Steven H. Gunby, certify that:

1. I have reviewed this Quarterly Report on Form 10-Q of FTI Consulting, Inc.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made, in light of the
circumstances under which such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements and other financial information included in this report, fairly present in all material respects the financial condition, results of
operations and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-
15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that material information relating to
the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in which this report is being prepared;

(b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision, to provide reasonable assurance
regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with generally accepted accounting principles;

(c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the disclosure controls and
procedures, as of the end of the period covered by this report based on such evaluation; and

(d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal quarter (the registrant’s fourth fiscal
quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and

5. The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant’s auditors and the audit
committee of the registrant’s board of directors (or persons performing the equivalent functions):

(a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to adversely affect the registrant’s
ability to record, process, summarize and report financial information; and

(b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over financial reporting.

Date: October 29, 2020
 

By:  /S/ STEVEN H. GUNBY
  Steven H. Gunby
  President and Chief Executive Officer
  (principal executive officer)



Exhibit 31.2

Certification of Principal Financial Officer
Pursuant to Rule 13a-14(a) and 15d-14(a)

(Section 302 of the Sarbanes-Oxley Act of 2002)

I, Ajay Sabherwal, certify that:

1. I have reviewed this Quarterly Report on Form 10-Q of FTI Consulting, Inc.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made, in light of the
circumstances under which such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements and other financial information included in this report, fairly present in all material respects the financial condition, results of
operations and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-
15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that material information relating to
the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in which this report is being prepared;

(b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision, to provide reasonable assurance
regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with generally accepted accounting principles;

(c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the disclosure controls and
procedures, as of the end of the period covered by this report based on such evaluation; and

(d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal quarter (the registrant’s fourth fiscal
quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and

5. The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant’s auditors and the audit
committee of the registrant’s board of directors (or persons performing the equivalent functions):

(a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to adversely affect the registrant’s
ability to record, process, summarize and report financial information; and

(b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over financial reporting.

Date: October 29, 2020
 

By:  /S/ AJAY SABHERWAL
  Ajay Sabherwal
  Chief Financial Officer
  (principal financial officer)



Exhibit 32.1

Certification of Principal Executive Officer
Pursuant to 18 U.S.C. Section 1350

(Section 906 of the Sarbanes-Oxley Act of 2002)

In connection with the Quarterly Report of FTI Consulting, Inc. (the “Company”) on Form 10-Q for the quarter ended September 30, 2020, as filed with the Securities and Exchange
Commission on the date hereof (the “Report”), I, Steven H. Gunby, President and Chief Executive Officer (principal executive officer) of the Company, certify, pursuant to 18 U.S.C. Section 1350, as
adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002, that to the best of my knowledge:

1. the Report fully complies with the requirements of Section 13(a) or Section 15(d) of the Securities Exchange Act of 1934, as amended; and

2. the information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of the Company.

Date: October 29, 2020
 

By:  /S/ STEVEN H. GUNBY
  Steven H. Gunby
  President and Chief Executive Officer
  (principal executive officer)

 
A signed original of this written statement required by Section 906 has been provided to the Company and will be retained by the Company and furnished to the Securities and Exchange

Commission or its staff upon request.



Exhibit 32.2

Certification of Principal Financial Officer
Pursuant to 18 U.S.C. Section 1350

(Section 906 of the Sarbanes-Oxley Act of 2002)

In connection with the Quarterly Report of FTI Consulting, Inc. (the “Company”) on Form 10-Q for the quarter ended September 30, 2020, as filed with the Securities and Exchange
Commission on the date hereof (the “Report”), I, Ajay Sabherwal, Chief Financial Officer (principal financial officer) of the Company, certify, pursuant to 18 U.S.C. Section 1350, as adopted
pursuant to Section 906 of the Sarbanes-Oxley Act of 2002, that to the best of my knowledge:

1. the Report fully complies with the requirements of Section 13(a) or Section 15(d) of the Securities Exchange Act of 1934, as amended; and

2. the information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of the Company.

Date: October 29, 2020
 

By:  /S/ AJAY SABHERWAL
  Ajay Sabherwal
  Chief Financial Officer
  (principal financial officer)

 
A signed original of this written statement required by Section 906 has been provided to the Company and will be retained by the Company and furnished to the Securities and Exchange

Commission or its staff upon request.


